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SIR, 

IP  R  E  S  U  M  E  to  lay  before  Your 
Majefty  the  Hiftory  of  a  Period, 
which,  if  the  abihties  of  the  Writer 
were  equal  to  the  dignity  of  the  Sub- 
jedcj  would  not  be  unworthy  the 
attention  of  a  Monarch,  who  is   no 

lefs  a  Judge  than  a  Patron  of  Literary 
Merit, 

History  claims  it  as  her  preroga- 
tive to  offer  inftruftion  to  Kings, 
as  well  as  to  their  people.  What 
reflexions  the  Reign  of  the  Emperor 

A  3  Charles 
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Charles  V,  may  fuggefl  to  Your 
Majefty,  it  becomes  not  me  to  con- 
jecSlure.  But  your  SubjecSts  cannot 
obferve  the  various  calamities,  which 
that  Monarch's  ambition  to  be  diflin- 
guiilied  as  a  Conqueror,  brought  upon 
his  dominions,  without  recoliecling 
the  feUcity  of  their  own  times,  and 
looking  up  with  gratitude  to  their 
Sovereign,  who,  during  the  fervour 
of  youth,  and  amidft  the  career  of 
victory,  pofleffed  fuch  felf-command, 
and  maturity  of  judgment,  as  to  fet 
bounds  to  his  Ovvn  triumphs,  and 
prefer  the  bleffings  of  peace  to  the 
fplendour  of  military  glory. 

it 

Posterity  will  not  only  celebrate 
theWifdom  of  Your  Majefly's  choice, 
but  will  enumerate  the  many  Virtues, 
which  render  Your  Reign  confpicuous 
for  a  facred  regard  to  all  the  duties 

3  incumbent 
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ihcumbent  on  the  Sovereign  of  a  Free 
People. 

It  is  our  happinefs  to  feel  the  influ- 
ence of  thefe  Virtues  ;  and  to  live 
tinder  the  dominion  of  a  Prince,  who 
delights  more  in  promoting  the  Pub- 
lick  Welfare,  than  in  receiving  the 
juft  Praife  of  his  royal  beneficence* 
I  am> 

SIR, 

YOUR  MAJESTY'S 

Moft  faithful  Subjedt, 

And  mofl:  dutiful  Servant, 


WILLIAM  ROBERTSON. 
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NO  period  in  the  hiftory  of  one's  own 
country  can  be  confidered  as  alto- 
gether uninterefting.  Such  tranfadions  as 
tend  to  illuftrate  the  progrefs  of  Its  confti- 
tution,  laws,  or  manners,  merit  the  utmoft 
attention.  Even  remote  and  minute  events 
are  objeds  of  a  curiofity,  which,  being  na- 
tural to  the  human  mind,  the  gratification  of 
it  is  attended  with  pleafure. 

But,  with,  refped  to  the  hiftory  of  foreign 
States,  we  muft  fet  other  bounds  to  our 
defire  of  information.  The  univerfal  pro- 
grefs of  fcience,  during  the  two  laft  centuries, 
the  art  of  printing,  and  other  obvious  caufes, 
have  filled  Europe  with  fuch  a  multiplicity 
of  hiftories,  and  with  fuch  vaft  colledions 
of  hiftorical  materials,  that  the  term  of  hu- 
man life  is  too  fhort  for  the  ftudy  or  even 
the  perufal  of  them.  It  is  neceflary,  then, 
not  only  for  thofe  who  ate  called  to  condudt 

the 
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the  afFalrs  of  nations,  but  for  fucli  as  inquire 
and  reafon  concerning  them,  to  remain  fatis- 
fied  with  a  general  knowledge  of  diftant 
events,  and  to  confine  their  ftudy  of  hiftory 
in  detail  chiefly  to  that  period,  in  which  the 
feveral  States  of  Europe  having  become  inti- 
mately conneded,  the  operations  of  one 
power  are  fo  felt  by  all,  as  to  Influence  their 
councils,  and  to  regulate  their  meafures. 

Some  boundary,  then,  ought  to  be  fixed 
in  order  to  feparate  thefe  periods.  An  sera 
fhould  be  pointed  out,  prior  to  which,  each 
country,  little  conneded  w^ith  thofe  around 
it,  may  trace  its  own  hiftory  apart ;  after 
which,  the  tranfadions  of  every  confiderable 
nation  in  Europe  become  interefling  and 
inftrudive  to  all.  With  this  intention  I 
undertook  to  write  the  hifl:ory  of  the  Em- 
peror Charles  V.  It  was  during  his  ad- 
miniftration  that  the  powers  of  Europe  were 
formed  into  one  great  political  fyftem,  in 
which  each  took  a  ftation,  wherein  it  has 
fince  remained  with  lefs  variation,  than  could 
have  been  expeded  after  the  ihocks  occa- 
fioned  by  fo  many  internal  revolutions,  and 

fo 
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fo  many  foreign  wars.  The  great  events 
which  happened  then  have  not  hitherto  fpent 
their  force.  The  political  principles  and 
maxims,  then  eftablilhed,  flill  continue  to 
operate.  The  ideas  concerning  the  balance 
of  power,  then  introduced  or  rendered  general, 
ftill  influence  the  councils  of  nations. 

The  age  of  Charles  V.  may  therefore 
be  confidered  as  the  period  at  which  the 
political  ftate  of  Europe  began  to  afTume  a 
new  form.  I  have  endeavoured  to  render 
my  account  of  it,  an  introdudion  to  the 
hiftory  of  Europe  fubfequent  to  his  reign. 
While  his  numerous  Biographers  defcribe  his 
perfonal  '  qualities  and  actions;  while  the 
hiftorians  of  different  countries  relate  occur- 
rences the  confequences  of  which  were  local 
or  tranfient,  it  hath  been  my  purpofe  to 
record  only  thofe  great  traniadions  in  his 
reign,  the  effeds  of  which  were  unlverfal, 
or  continue  to  be  permanent. 

As  my  readers  could  derive  little  inftruc- 
tion    from    fuch  a  hiftory    of  the   reign  of 
Charles  V.  without  fome  information  con- 
cerning 
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cerning  the  ftate  of  Europe  previous  to  the 
fixteenth  century,  my  defire  of  fupplying 
this  has  produced  a  preliminary  volume,  in 
which  I  have  attempted  to  point  out  and 
explain  the  great  caufes  and  events,  to  v^^hofe 
operation  all  the  improvements  in  the  poli- 
tical ftate  of  Europe,  from  the  fubverfion  of 
the  Roman  Empire  to  the  beginning  of  the 
fixteenth  century,  muft  be  afcribed.  I  have 
exhibited  a  viev7  of  the  progrefs  of  fociety 
in  Europe,  not  only  with  refpedl  to  interior 
governments,  laws,  and  manners,  but  with  re- 
fpe£t  to  the  command  of  the  national  force 
requifite  in  foreign  operations ;  and  I  have 
defcribed  the  political  conftltution  of  the  prin- 
cipal Hates  in  Europe  at  the  time  when 
Charles  V.  began  his  reign. 

In  this  part  of  my  w^ork  I  have  been  led 
into  feveral  critical  difquifitions,  which  be- 
long more  properly  to  the  province  of  the 
lawyer  or  antiquary,  than  to  that  of  the 
hiftorian,  Thefe  I  have  placed  at  the  end  of 
the  firft  volume,  under  the  title  of  Proofs 
and  Illuftrations.  Many  of  my  readers  will, 
probably,  give  little  attention  to  fuch  re- 
2  fearches. 
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»fearches.  To  fome  they  may,  perhaps,  ap- 
pear the  moft  curious  and  interefting  part  of 
the  work.  I  have  carefully  pointed  out  the 
fources  from  which  I  have  derived  informa- 
tion, and  have  cited  the  writers  on  whofe 
authority  I  rely  with  a  minute  exadnefs, 
which  might  appear  to  border  upon  oixenta- 
tion,  if  it  were  poffible  to  be  vain  of  having 
read  books,  many  of  which  nothing  but  the 
duty  of  examining  with  accuracy  whatever 
I  laid  before  the  Publick,  would  have  induced 
me  to  open.  As  my  inquiries  conduded  me 
often  into  paths  v^^^hich  were  obfcure  or  little 
frequented,  fuch  conftant  recourfe  to  the 
authors  who  have  been  my  guides,  v^as  not 
only  neceflary  for  authenticating  the  fads 
which  are  the  foundations  of  my  reafonihgs, 
but  may  be  ufeful  in  pointing  out  the  way 
to  fuch  as  fhall  hereafter  hold  the  fame 
courfe,  and  in  enabling  them  to  carry  on 
their  refearches  with  greater  facility  and 
fuccefs. 

Every  intelligent  reader  will  obferve  one 
omifTion  in  my  work,  the  reafon  of  which 
it  is  neceflary  to  explain.  I  have  given  no 
account  of  the    conquefts   of   Mexico  and 

Peru, 
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Peru,  or  of  the  eftablifliment  of  the  Spaniflt 
colonies    in    the    continent    and    iflands    of 
America.     The  hiftory  of  thefe  events  I  ori- 
ginally intended  to  have  related  at  confider^ 
able  length.     But  upon  a  nearer  and  more 
attentive    confideration   of  this   part    of  my 
plan,  I  found  that  the  difcovery  of  the  new 
world  ;   the  ftate  of  fociety  among  its  ancient 
inhabitants  ;    their   character,   manners,    and 
arts  ;   the  genius  of  the  European  fettlements 
in  its  various  provinces,  together    with  the 
influence  of  ihefe  upon  the  fyftems  of  policy 
or    commerce   in   Europe,    were   fubjeds    fo 
fplendid    and    important,    that    a    fuperficial 
view  of  them  could  afford  little  fatisfadion  ; 
to  treat  of  them  as  extenfively  as  they  me- 
rited, muft   produce   an    eplfcde,    difpropor- 
tionate  to  the  principal  work.     I  have  there- 
fore   referved   thefe   for    a  feparate    hiftory  ; 
which,  if  the  performance  now  offered  to  the 
Publick  fhall   receive  its  approbation,  I  pro- 
pofe  to  undertake. 

Though,  by  omitting  fuch  confiderable 
but  detached  articles  in  the  reign  of  Charles  V. 
I  have  circum^fcribed  my  narration  within 
ipore   narrow  limits,    I  am   yet   perfuaded, 
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from  this  view  of  the  intention  and  nature 
of  the  work  which  I  thought  it  necefiary  to 
lay  before  my  readers,  that  the  plan  muft 
ftill  appear  to  them  too  extenfive,  and  the 
undertaking  too  arduous,  I  have  often  felt 
them  to  be  fo.  But  my  conviction  of  the 
utility  of  fuch  a  hiftory  prompted  me  to 
perfevere.  With  what  fuccefs  I  have  exe- 
cuted It,  the  Publick  muft  now  judge.  I  wait, 
in  folicitude,  for  its  decifion  ;  to  which  I 
fhall  fubmit  with  a  refpedful  filence. 
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SECTION    I. 

View  of  the  Progrefs  of  Society  in  Europe^  with  refpe5f 
to  interior  Government^  Laws^  and  Manners,, 


"^  W  O  great  revolutions  have  happened  in  Sect.  I, 
the  political  ftate,  and  in  the  manners  of  .^^J^T^^^ 
the  European  nations.     The  firft  was  oc-°^*^^^°' 

■I  man  power 

cafioned  by  the  progrefs  of  the  Roman  power ;  °" ^^«  ^^^« 
the  fecond  by  the  fubverfion  of  the  Roman  Em- 
pire. When  the  fpirit  of  conqueft  led  the  armies 
of  Rome  beyond  the  Alps,  they  found  all  the 
countries  which  they  invaded,  inhabited  by  people 
^  whom  they  denominated  barbarians,  but  who  were 
VaL.  L  B  never- 
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neverthelefs  brave  and  independent.      Thefe  de- 
fended their  ancient  pofTeflions  with  obftinate  va- 
lour.    It  was  by  the  fuperiority  of  their  difcipline, 
rather  than  of  their  courage,    that  the  Romans 
gained  any  advantage  over  them.     A  fingle  battle 
did  not,  as  among  the  effeminate  inhabitants  of 
Afia,  decide  the  fate  of  a  ftate.     The  vanquifhed 
people  refumed  their  arms  with  frefh  fpirit,  and 
their  undifciplined  valour,  animated  by  the  love 
of  liberty,  lupplied  the  want  of  condu6t  as  well 
Thedefoia-  as  of  union.     During  thofe  long  and  fierce  flrug- 
•'°ocrafion-  8^^^  ^^^  dominion  or  independence,  the  countries 
^^'  of  Europe  were  fucceffively  laid  wafte,  a  great  part 

of  their  inhabitants  perifhed  in  the  field,  many 
were  carried  into  (lavery,  and  a  feeble  remnant, 
incapable  of  further  refiilance,  fubmitted  to  the 
Roman  power. 

Theim-         The  Romans  having  thus  defolated  Europe,  fet 
whicTiTin.  themfelves  to  civilize  it.     The  form  of  govern- 
txeduced,     nient  which  they  eftabliflied  in  the  conquered  pro- 
vinces, though  fevere,  was  regular,  and  preferved 
publick  tranquillity.     As  a  confolation  for  the  lofs 
of  liberty,  they  communicated  their  arts,  fciences, 
language,    and  manners,    to  their  new   fubjedts. 
Europe  began  to  breathe,  and  to  recover  ftrength 
after  the  calamities  which  it  had  undergone  *,  agri- 
culture was  encouraged;  population  increafed  ;  the 
ruined  cities  were  rebuilt  -,  new  towns  were  founded ; 
•an  appearance  of  profperity  fucceeded,  and  repaired, 
in  fome  degree,  the  havock  of  war. 

This 
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This  (late,  however,  was  far  from  being  happy,  Sect.  I. 
or  favourable  to  the  improvement  of  the  human  The  bad 
mind.     The  vanquifhed  nations  were  difarmed  by  ces"of\"hTir 
their  conquerors,  and  overawed  by  foldiers  kept  in  '^'»^'"'°"- 
pay  to  reftrain  them.     They  were  given  up  as  a 
prey  to  rapacious  governors,  who  plundered  them 
with   impunity  ;  and  were  drained  of  their  wealth 
by  exorbitant  taxes,  impoled  with  fo  little  atten- 
tion to  the  fituation  of  the  provinces,    that  the 
impofitions  were  often  increafed  in  proportion  to 
their  inability   to  fupport  them.     They  v>^ere  de- 
prived of  their  mod  enterprizing  citizens,  who  re- 
forted  to  a  diflant  capital  in  quefl  of  preferment, 
or  of  riches ;    and   were  accuilomed   in  all  their 
aflions  to  look  up  to  a  fuperior,  and  tamely  to 
receive  his   commands.     Under  fo  many  depref- 
fing   circumftances,    it  was   impoiTibie  that  they 
could  retain  vigour  or  generofity  of  mind.     The 
martial  and  independent  fpirit,   which  had  diflin- 
guifhed  their  anceftors,  became  extinifl  among  all 
the  people  fubjecled  to  the  Roman  yoke  ,  they  loft 
not  only  the  habit  but  even  the  capacity  of  deciding 
for  themfelves,  or  of  acting  from  the  impulfe  of 
their  own   minds  5  and  the  dominion  of  the  Ro- 
mans,  like  that  of  all  great  Empires,  degraded 
and  debafed  the  human  fpecies  [A]. 


A  SOCIETY  in  this  ftate  could  not  fubfifl:  long.  Theimip- 
There  were  defeats   in    the  Roman   governm.ent,  barbarous 
even  in  its  moft  perfed:  form,  which  threatened  its  "'*^'°"^* 


diffolution.     Time  ripened  thcfe  original  feeds  of 

[A]' NOTE  I. 
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Sect.  I.  corruption,  and  gave  birth  to  many  new  diforders^ 
A  conftitution,  unfound,  and  worn  out,  mu ft  have 
fallen  in  pieces  of  itfelf,  without  any  external  (hock* 
The  violent  irruption  of  the  Goths,  Vandals,  Huns, 
and  other  barbarians  haftened  this  event,  and  pre- 
cipitated the  downfal  of  the  Empire.  New  nations 
fecmed  to  arife,  and  to  rufh  from  unknown  regions, 
in  order  to  take  vengeance  on  the  Romans  for  the 
calamities  which  they  had  inflided  on  mankind. 
Thefe  fierce  tribes  either  inhabited  the  various  pro- 
vinces in  Germany  which  had  never  been  fubdued 
by  the  Romans,  or  were  fcattered  over  the  vaft 
countries  in  the  north  of  Europe,  and  north-weft 
of  Afia,  which  are  now  occupied  by  the  Danes, 
the  Swedes,  the  Poles,  the  fubjeds  of  the  Ruffian 
Empire,  and  the  Tartars.  Their  condition,  and 
tranfa6tions,  previous  to  their  invafion  of  the  Em- 
pire, are  but  little  known.  All  our  information 
with  refped;  to  thefe  is  derived  from  the  Romans ; 
and  as  they  did  not  penetrate  far  into  countries 
which  were  at  that  time  uncultivated  and  unin- 
viting,  the  accounts  of  their  original  ftate  given 
by  them  are  extremely  imperfed.  The  rude  inha- 
bitants themlelves,  deftitute  of  fcience,  and  of  re- 
cords, without  leifure,  or  curiofity  to  enquire  into 
remote  events,  retained,  perhaps,  fome  indiftin6t 
memory  of  recent  occurrences,  but  beyond  thefe, 
all  was  buried  in  oblivion,  or  involved  in  darknefs, 
and  in  fable  [B]. 

State  of  the      The  prodigious  fvvarms  which  poured  in  upon 

countries  ,._..  ,,..  r     i        r  i 

from  which  the  Empire  from  the  begmning  or  the  fourth  cen- 

'^'' ''''''''  [B]  NOTEir. 

tury 
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tury  to  the  final  extinftion  of  the  Roman  power,  Sect.  I. 
have  given  rife  to  an  opinion  that  the  countries 
whence  they  ifliied  were  crowded  with  inhabitants ; 
and  various  theories  have  been  formed  to  account 
for  fuch  an  extraordinary  degree  of  population  as 
hath  procured  thefe  countries  the  appellation  of 
The  Storehoufe  of  Nations.  But  if  we  confider, 
that  the  countries  pofTefTed  by  the  people  who  in- 
vaded the  Empire  were  of  vail  extent  j  that  a  great 
part  of  thefe  was  covered  with  woods  and  marfhes ; 
that  fome  of  the  mod  confiderable  of  the  barba- 
rous nations  fubfifted  entirely  by  hunting  or  paf- 
turage,  in  both  which  ftates  of  fociety  large  trads 
of  land  are  required  for  maintaining  a  few  inha- 
bitants ;  and  that  all  of  them  were  ftrangers  to  the 
arts  and  indullry,  without  which  population  can- 
not increafe  to  any  great  degree,  it  is  evident,  that 
thefe  countries  could  not  be  fo  populous  in  ancient 
times  as  they  are  at  prefent,  when  they  Hill  con- 
tinue to  be  kfs  peopled  than  any  other  part  of 
Europe  or  of  Afia. 

But  if  thefe  circumftances  prevented  the  bar- The  people 
barous  nations  from  becoming  populous,  they  con-  ing  enter- 
tributed  to  infpire,  or  to  ftrengthen  the  martial  ^^'"^* 
fpirit  by  which  they  were  diftinguifhed.     Inured 
by  the  rigour  of  their  climate,  or  the  poverty  of 
their  foil,  to  hardfhips,  which  rendered  their  bodies 
firm,  and  their  minds  vigorous ;  accuftomed  to  a 
courfe  of  life  which  was  a  continual  preparation 
for  adlion  •,  and  difdaining  every  occupation  but 
that  of  war  5  they  undertook,  and  profccuted  their 

B  3  military 
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Sect.  I.  rnilitary  enterprizes  with  an  ardour  and  impetuo- 
lity,  of  which  men  foftened  by  the  refinements 
of  more  polifhed  times  can  fcarcely  form  any 
idea  [C], 

The  mo-  ^  Their  firft  inroads  into  the  Empire  proceeded 
firftexcur-  rather  from  the  love  of  plunder,  than  from  the 
defire  of  new  fettlements.  Roufed  to  arms  by 
fome  enterprizing  or  popular  leader,  they  fallied 
out  of  their  forefts  -,  broke  in  upon  the  frontier 
provinces  with  irrefiftible  violence;  put  all  who 
oppofed  them  to  the  fword ;  carried  off  the  mod 
valuable  effedls  of  the  inhabitants  ;  dragged  along 
multitudes  of  captives  in  chains  •,  wafted  all  before 
them  with  fire  or  fword  ;  and  returned  in  triumph 
to  their  wilds  and  faftnefTes.  Their  fuccefs,  toge- 
ther with  the  accounts  which  they  gave  of  the  un- 
known conveniencies  and  luxuries  that  abounded 
in  countries  better  cultivated,  or  blelTed  with  a 
milder  climate  than  their  own,  excited  new  adven- 
turers, and  expofed  the  frontier  to  new  devaftations. 

Their rea-       When  nothing  was  left  to  plunder  in  the  adja- 

fons  for  fet-  .  i  t        r  •  r  i 

tiing  in  the  ccnt  provmccs,  ravaged  by  rrequentmcurlions,  they 
whTch'they  marched  farther  from  home,  and  finding  it  diffi- 
conquered.  ^^^|^^  ^j.  dangctous  to  tetum,  they  began  to  fettle 

in  the  countries  which  they  had  fubdued.  The 
fudden  and  fhort  excurfions  in  qucft  of  booty, 
which  had  alarx.ed  and  difquieted  the  Empire, 
ceafed ;  a  more  dreadful  calamity  impended. 
Great  bodies  of  armed  men,  with  their  wives  and 

[C]  NOTE  in. 

children. 
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children,  and  flaves  and  flocks,  ifTued  forth,  like  Sect.  T. 
regular  colonies,  in  queil  of  new  fettlements.  Peo-    ^"^"^^ 
pie  who  had  no  cities,  and  feldom  any  fixed  habi- 
tation, were  fo  little  attached  to  their  native  foil, 
that  they  migrated  without  reludlance  from  one 
place    to    another.      New    adventurers    followed 
them.     The  lands  which  they  deferted  were  oc- 
cupied   by    more   remote    tribes   of    barbarians. 
Thefe,   in  their  turn,  pulhed  forward  into  more  The  extent 
fertile  countries,  and,   like  a  torrent  continually  fetdements. 
increafing,  rolled  on,  and  fwept  every  thing  be- 
fore them.     In  lefs  than  two  centuries  from  their 
iirfl  irruption,    barbarians   of  various  names  and 
lineage,  plundered  and  took  pofleflion  of  Thrace, 
Pannonia,  Gaul,  Spain,  Africa,  and  at  laft  of  Italy, 
and  Rome  itfelf.     The  vaft  fabrick  of  the  Roman 
power,  which  it  had  been  the  work  of  ages  to  per- 
fe6b,  was  in  that  fhort  period  overturned  from  the 
foundation. 

Many  concurring  caufes  prepared  the  way  for  The  cir- 

,   .  ,        .  T  r  1      r  r  i        cumftancCS 

this  great  revolution,  and  enlured  lucceis  to  the  which  oc- 
nations  which  invaded  the  Empire.     The  Roman  ^ow^nflio/ 
commonwealth  had  conquered  the  world  by  the  ^i'^  ^^^^^'^ 

T  J  Empire. 

wifdom  of  its  civil  maxims,  and  the  rigour  of  its 
military  difcipline.  But,  under  the  Emperors,  the 
former  were  forgotten  or  defpifed,  and  the  latter 
was  gradually  relaxed.  The  armies  of  the  Empire 
in  the  fourth  and  fifth  centuries  bore  fcarcely  any 
refemblance  to  thofe  invincible  legions  which  had 
been  vidlorious  wherever  they  marched.  Inftead 
of  freemen,  v/ho  voluntarily  took  arms  from  the 
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Sect.  I.  lovc  of  glory,  or  of  their  country,  provincials  and 
barbarians  were  bribed  or  forced  into  fervice.  They 
were  too  feeble,  or  too  proud  to  fubmit  to  the  fa- 
tigue of  military  duty.  They  even  complained  of 
the  weight  of  their  defenfive  armour,  as  intole- 
rable, and  laid  it  afide.  Infantry,  from  which  the 
armies  of  ancient  Rome  derived  their  vigour  and 
liability,  fell  into  contempt;  the  effeminate  and 
undifciplined  foldiers  of  later  times  could  hardly 
be  brought  to  venture  into  the  field  but  on  horfe- 
back.  Thefe  wretched  troops,  however,  were  the 
only  guardians  of  the  Empire.  The  jealoufy  of 
defpotifm  had  deprived  the  people  of  the  ufe  of 
arms  ;  and  fubjedls  opprefTcd  and  rendered  inca- 
pable of  defending  themfelves,  had  neither  fpirit 
nor  inclination  to  refift  their  invaders,  from  whom 
they  had  little  to  fear,  becaufe  their  condition  could 
hardly  be  rendered  more  unhappy.  As  the  mar- 
tial fpirit  became  extindt,  the  revenues  of  the  Em- 
pire gradually  diminifhed.  The  tafte  for  the  luxu- 
ries of  the  Eaft  increafed  to  fuch  a  pitch  in  the 
Imperial  court,  that  great  fums  were  carried  into 
India,  from  which  money  never  returns.  By  the 
vaft  fubfidies  paid  to  the  barbarous  nations,  a 
Hill  greater  quantity  of  fpecie.  was  withdrawn 
from  circulation.  The  frontier  provinces  wafted 
by  frequent  incurfions  became  unable  to  pay  the 
cuftomary  tribute ;  and  the  wealth  of  the  world, 
which  had  long  centered  in  the  capital  of  the  Em- 
pire, ceafed  to  flow  thither  in  the  fame  abundance, 
pr  was  diverted  into  other  channels.  The  limits 
pf  the  Empire  continued  to  be  as  extenfive  as  ever, 

while 
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while  the  fpirit  requifite  for  its  defence  declined,  Sect.  I. 
and  its  refources  were  exhaufted.  A  vail  body, '— v**** 
languid,  and  almoft  unanimated,  became  incapa- 
ble of  any  effort  to  fave  itfelf,  and  was  eafily  over- 
powered. The  Emperors,  who  had  the  abfolute 
diredlion  of  this  difordered  fyftem,  funk  in  the  foft- 
nefs  of  eaftern  luxury,  fnut  up  within  the  walls  of 
la  palace,  ignorant  of  war,  unacquainted  with  af- 
fairs, and  governed  entirely  by  v/omen  and  eu- 
nuchs, or  by  minifters  equally  effeminate,  trembled 
at  the  approach  of  danger,  and  under  circumftan- 
ces  which  called  for  the  utmoil  vigour  in  counfel 
as  well  as  in  adion,  difcovered  all  the  impotent 
irrefolution  of  fear,  and  of  folly. 

In  every  refpedt,  the  condition  of  the  barbarous  The  dr- 
nations  was  the  reverfe  of  that  of  the  Romans,  which  coa- 

y.  1  ,  .    .    ^    .    .  .       ^    ..       .  tributed  tf» 

Among  them,  the  martial  Ipirit  was  m  full  vigour  ;  the  fucrefs 
their  leaders  were  hardy  and  enterprizing ;  the  arts  Jaro^Js^a"^ 
which  had  enervated  the  Romans  were  unknown  ^■°^'^* 
among  them  ;  and  fuch  was  the  nature  of  their  mi- 
litary inftitutions,  that  they  brought  forces  into  the 
field  without  any  trouble,  and  fupported  them  at 
little  expence.      The   mercenary   and   effeminate 
troops  ftationed  on  the  frontier,  aftonifhed  at  their 
fiercenefs,  either  fled  at  their  approach,  or  were 
routed  in  the  firfl  onfet.     The  feeble  expedient 
to  which  the  Emperors  had  recourfe,  of  taking 
large  bodies  of  the  barbarians  into  pay,  and  of 
employing  them  to  repel  new  invaders,  inftead  of 
retarding,  haftened  the  deftru6tion  of  the  Empire. 
They  foon  turned  their  arms  again  ft  their  m  afters, 

and 
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Sect.  L  and  with  greater  advantage  than  ever :  for,  by  ferv- 

^""^"^  ing  in  the  Roman  armies,  they  had  acquired  all  the 

difcipline,  or  fkill  in  war,  which  the  Romans  ilill 

retained  -,  and,  upon  adding  thefe  to  their  native 

ferocity,  they  became  altogether  irrenilibie. 

Thefpint        But  though  from  thefe,  and  many  other  caufes, 

with  which     ■,  ^  i  /-l  r      i  •  i  •    i 

they  carried  the  progrels  and  conquelts  or  the  nations  which 
*''^^^"'  over-ran  the  Empire,  became  fo  extremely  rapid, 
they  were  accompanied  with  horrible  devaftations, 
and  an  incredible  deftrudlion  of  the  human  fpecies. 
Civilized  nations  which  take  arms  upon  cool  re- 
fiedion,  from  motives  of  policy  or  prudence,  with 
a  view  to  guard  againft  fome  diflant  danger,  or  to 
prevent  fome  remote  contingency,  carry  on  their 
hoftilities  with  fo  little  rancour,  or  animofity,  that 
war  among  them  is  difarmed  of  half  its  terrors. 
Barbarians  are  ftrangers  to  fuch  refinements.  They 
rufh  into  war  with  impetuofity,  and  profecute  it 
with  violence.  Their  fole  obje6c  is  to  make  their 
enemies  feel  the  weight  of  their  vengeance,  nor 
does  their  rage  fublide  until  it  be  fatiated  with  in- 
flicting on  them  every  pofTible  calamity.  It  is  with 
fuch  a  fpirit  that  the  favage  tribes  in  America  carry 
on  their  petty  wars.  It  was  with  the  fame  fpirit 
that  the  more  powerful  and  no  lefs  fierce  barbarians 
in  the  north  of  Europe,  and  of  Afia,  fell  upon  the 
Roman  Empire. 


The  aefoia-  Whereve  r  they  marched,  their  route  was  marked 
thTybloight  with  blood.  They  ravaged  or  deftroyed  all  around 
rope!^""    them.     They  made  no  diftindlion  between  what 


was 
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was  facred,  and  what  was  profane.     They  refpecSl-  Sect,  r, 
cd  no  age,  or  fex,  or  rank.     What  elcaped  the 
fury  of  the  firft  inundation,  perifhed  in  thofe  which 
followed  it.     The  mofl  fertile  and  populous  pro- 
vinces were  converted  into  deferts,  in  which  were 
fcattered  the  ruins  of  villages  and  cities,  that  af- 
forded fheiter  to  a  few  miferable  inhabitants  whom 
chance  had  preferved,  or  the  fword  of  the  enemy, 
wearied  with  deftroying,  had  fpared.     The  con- 
querors who  firil  fettled  in  the  countries  which  they 
had  wafted,  were  expelled  or  exterminated  by  new 
invaders,  who  coming  from   regions   farther  re- 
moved from  the  civilized  parts  of  the  world,  were 
flill  more  fierce  and  rapacious.      This  brought 
new  calamities  upon  mankind,  which  did  not  ceafe 
until  the  north,  by  pouring  forth  fuccelTive  fwarms, 
was  drained  of  people,  and  could  no  longer  fur- 
niih  inftruments  of  deftrudion.     Famine  and  pef- 
tilence,  which  always  march  in  the  train  of  war, 
when  it  ravages  with  fuch   inconfiderate  cruelty, 
raged  in  every  part  of  Europe,  and  completed  its 
fufferings.     If  a  man  were  called  to  fix  upon  the  J\icstlyiiSof 
period  in  the  hiftory  of  the  world,  during  which  ^^"^^'^^'^^'^ 
the  condition  of  the  human  race  was  moft  calami- 
tous and  afBidled,  he  would,  without  hefitation, 
name  that  which  elapfed  from  the  death  of  Theo- 
dofius  the  Great,  to  the  eftablifhment  of  the  Lom- 
bards in  Italy  S     The  contemporary  authors  who 
beheld  that  fcene  of  defolation,  labour  and  are  at  a 

s. 

^Theodofius  died  A.  D.    395,    the  reign   of  Alboinus   in 
Lombard)'  began  A,  D,  57 1  ;  fo  that  this  period  was  176  years. 

lofs 
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Sect.  I.  lofs  for  expreflions  to  defcribe  the  horror  of  it.' 
The  fcourge  of  God^  The  deftroyer  of  nations^  are  the 
dreadful  epithets  by  which  they  diftinguifh  the  moft 
noted  of  the  barbarous  leaders  ^  and  they  compare 
the  ruin  which  they  had  brought  on  the  world,  to 
the  havock  occafioned  by  earthquakes,  conflagra- 
tions, or  deluges,  the  moft  formidable  and  fatal  ca- 
lamities which  the  imagination  of  man  can  conceive. 


Theuniver-  BuT  no  cxprefiions  Can  convey  fo  perfefb  an  idea 
which  they  of  the  deftruclive  progrefs  of  the  barbarians  as  that 
?n?h1°ft!t\  which  muft  ftrike  an  attentive  obferver,  when  he 
of  Europe,  contemplates  the  total  change,  which  he  will  difco- 
ver  in  the  ftate  of  Europe  after  it  began  to  recover 
fome  degree  of  tranquillity  towards  the  clofe  of 
the  fixth  century.  The  Saxons  were  by  that  time 
mailers  of  the  fouthern,  and  more  fertile  provinces 
of  Britain ;  the  Franks  of  Gaul ;  the  Huns  of 
Pannonia  j  the  Goths  of  Spain  ^  the  Goths  and 
Lombards  of  Italy  and  the  adjacent  provinces. 
Scarce  any  veftige  of  the  Roman  policy,  jurifpru- 
dence,  arts,  or  literature,  remained.  New  forms 
of  government,  new  laws,  new  manners,  new  dref- 
fes,  new  languages,  and  new  names  of  men  and 
countries,  were  every  where  introduced.  To  make 
a  great  or  fudden  alteration  with  refpedl  to  any  of 
theie,  unlefs  where  the  ancient  inhabitants  of  a 
country  have  been  almoft  totally  exterminated,  has 
proved  an  undertaking  beyond  the  power  of  the 
greateft  conquerors  [D].  The  total  change  which 
the  fettlement  of  the  barbarous  nations  occafioned 

[D]  NOTE  IV. 

ia 
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In  the  ftate  of  Europe,  may,  therefore,  be  con-  Sect.  I. 
fidered  as  a  more  decifive  proof,  than  even  the 
teftimony  of  contemporary  hiftorians,  of  the  de- 
^flru6l:ive  violence  with  which  thefe  invaders  carried 
on  their  conquefts,  and  of  the  havock  which  they 
had  made  from  one  extremity  of  this  quarter  of 
the  globe  to  the  other  [E]. 

In  the  obfcurity  of  the  chaos  occafioned  by  this  From  this 

,  .^.  n     r  1      r  1       ftate  of  dir> 

general  wreck  or  nations,  we  mult  learch  tor  the  order  the 
feeds  of  order,  and  endeavour  to  difcover  the  firft  vernmeift°" 
rudiments  of  the  policy  and  laws  now  eftablifhed  ylJJJed'^^'uft 
in  Europe.  To  this  fource,  the  hiftorians  of  its^^^"^^*^* 
different  kingdoms  have  attempted,  though  with 
lefs  attention  and  induftry  than  the  importance  of 
the  enquiry  merits,  to  trace  back  the  inftitutions 
and  cuftoms  peculiar  to  their  countrymen.  It  is 
not  my  province  to  give  a  minute  detail  of  the  pro- 
grefs  of  government  and  manners  in  each  particu- 
lar nation,  whofe  tranfadtions  are  the  objedl  of  the 
following  hiftory.  But,  in  order  to  exhibit  a  juft 
view  of  the  ftate  of  Europe  at  the  opening  of  the 
lixteenth  century,  it  is  neceftary  to  look  back,  and 
to  contemplate  the  condition  of  the  northern  na- 
tions upon  their  firft  fettlement  in  thofe  countries 
which  they  occupied.  It  is  neceffary  to  mark  the 
great  fteps  by  which  they  advanced  from  barba- 
rifm  to  refinement,  and  to  point  out  thofe  general 
principles  and  events  which,  by  their  uniform  as 
well  as  extenfive  operation,  condu61:ed  all  of  them 
[E]  N  O  T  E  V. 

to 
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Sect.  I.  to  that  degree  of  improvement  in  policy  and  in 
^^^''^  manners  which  they  had  attained  at  the  period 
when  Charles  V.  began  his  reign. 

♦ 
Theprin-       When  nations  fubied  to  defpotic  government 

ciples  on  "^  i  i      i 

which  the   make  conquefls^  thefe  feirve  only  to  extend  the 

northernna-    ...  ,     ,  r     i     •  n,  -r* 

tions  made  dommion  and  the  power  of  their  malter.     But  ar- 

their  fettle-        •  r    t      r  r  r-         t  r  i 

ments  in     Hiics  compolcd  01  freemen  conquer  ror  tnemlelves, 
Europe.      ^^^  £^^  ^j^^-j.  jg^^gj-g,     x^c  pcople  who  Overturned 

the  Roman  Empire,  and  fettled  in  its  various  pro^ 
vinces,  were  of  the  latter  clafs.  Not  only  the  dif- 
ferent nations  that  ifllied  from  the  north  of  Europe, 
which  has  always  been  confidered  as  the  feat  of 
fl/  liberty,  but  the  Huns  and  Alans  who  inhabited 

part  of  thofe  countries  which  have  been  marked 
out  as  the  peculiar  region  of  fervitude  \  enjoyed 
freedom  and  independence  in  fuch  a  high  degree  as 
feems  to  be  fcarcely  compatible  with  a  ftate  of  fo- 
cial  union,  or  with  the  fubordination  necelTary  to 
maintain  it.  They  followed  the  chieftain  who  led 
them  forth  in  queft  of  new  fettlements,  not  by  con- 
flraint,  but  from  choice  -,  not  as  foldiers  whom  he 
could  order  to  march,  but  as  volunteers  who  offered 
to  accompany  him  [FJ.  They  confidered  their 
conquefts  as  a  common  property,  in  which  all  had 
a  title  to  Ihare,  as  all  had  contributed  to  acquire 
them  [G].  In  what  manner,  or  by  what  prin- 
ciples, they  divided  among  them  the  lands  which 
they  feized,  we  cannot  now  determine  with  any 

^  De  I'efprit  des  loix,  liv.  17.  ch.  3. 

[F]  NOTE  VI.  [G]  NOTE  VII. 

certainty. 
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certainty.  There  is  no  nation  in  Europe  whofe  Sect.  L 
records  reach  back  to  this  remote  period ;  and  there 
is  little  information  to  be  got  from  the  uninllruc- 
tive  and  meagre  chronicles,  compiled  by  writers 
ignorant  cf  the  true  end,  and  unacquainted  with 
the  proper  objedls,  of  hiftory. 

This  new  divifion  of  property,  however,  too;e- The  feudal 

*       ^         '  ^         ^        '-'       government 

ther  with  the  maxims  and  manners  to  which  it  gave  gradually 
rife,  gradually  introduced  a  fpecies  of  government  among 
formerly  unknown.     This  fingular  inftitution  is 
now  diftinguifhed  by  the  name  of  the  Feudal  fyftem  z/CMdjiL^f^^'^ 
and  though  the  barbarous  nations  which  framed  it, 
fettled  in  their  new  territories  at  different  times, 
came  from  different  countries,  fpoke  various  lan- 
guages, and  were  under  the  command  of  feparate 
leaders,  the  Feudal  policy  and  laws  were  eftablifli- 
ed,  with  little  variation,  in  every  kingdom  of  Europe. 
This  amazing  uniformity  hath  induced  fome  au- 
thors ""  to  believe  that  all  thefe  nations,  notwith- 
llanding  fo  many  apparent  circumftances  of  di- 
ftindlion,  were  originally  the  fame  people.     But  it 
may  be  afcribed  with  greater  probability  to  the 
fimilar  ftate  of  fociety  and  of  manners  to  which  they 
were  accuftomed  in  their  native  countries,  and  to 
the  fimilar  fituation  in  which  they  found  themfelves 
on  taking  pofTefiion  of  their  new  domains. 

As  the  conquerors  of  Europe  had  their  acqui- 
fitions  to  maintain,  not  only  againft  fuch  of  the 

^  Procop.  de  Bello  Vandal,  ap.  Script.  Byz.  edit.  Ven.  vol.  i. 

P-  34S- 

^  ancient 


i6  A     VIEW    OF    THE 

Sect.  I.  ancient  inhabitants  as  they  had  fpared,  but  againlt 
National  thc  morc  formidable  inroads  of  new  invaders,  felf- 
grla^ob/eft  ^^^^^^^  was  their  chief  care,  and  feems  to  have 
ef  feudal     becn  the  fole  obie6l  of  their  firft  inftitutions  and 

policy,  ,  "^ 

policy.     Inilead  of  thofe  loofe  aflbciations,  which, 
though  they  fcarcely  diminidied  their  perfonal  in- 
dependence, had  been  fufficient  for  their  fecurity 
while  they  remained  in   their  original  countries, 
they  faw  the  neceflity  of  confederating  more  clofely 
together,  and  of  relinquifhing  fome  of  their  private 
rights  in  order  to  attain  publick  fafety.     Every 
freeman,  upon  receiving  a  portion  of  the  lands 
which  were  divided,  bound  himfelf  to  appear  in 
arms  againft  the  enemies  of  the  community.     This 
military  fervice  was  the  condition  upon  which  he 
received  and  held  his  lands,  and  as  they  were  ex- 
empted from  every  other  burden,    that   tenure, 
among  a  warlike  people,  was  deemed  both  eafy 
and  honourable.     The  King  or  general,  who  led 
them  to  conqueft,  continuing  ftill  to  be  the  head 
of  the  colony,  had,  of  courfe,  the  largeft  portion 
allotted  to  him.     Having  thus  acquired  the  means 
of  rewarding  pad  fervices,  as  well  as  of  gaining 
new  adherents,  he  parcelled  out  his  lands  with  this 
view,  binding  thofe  on  whom  they  were  bellowed, 
to  follow  his  ftandard  with  a  number  of  men  in 
proportion  to  the  extent  of  the  territory  which 
they  received,  and  to  bear  arms  in  his  defence. 
His  chief  officers  imitated  the  example  of  the  fo- 
vereign,  and  in  diftributing  portions  of  their  lands 
among  their  dependants,  annexed  the  fame  condi- 
tion 
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tion  to  the  grant.  Thus  a  feudal  kingdom  re-  Sect.  I. 
fembled  a  military  eftablifhment,  rather  than  a  civil 
jnftitution.  The  victorious  army,  cantoned  out  in 
the  country  which  it  had  feized,  continued  ranged 
under  its  proper  officers^  and  fubordinate  to  military 
command.  Tlie  names  of  a  foldier  and  of  a  free- 
man were  fynonymous  ^  Every  proprietor  of  land, 
girt  with  a  fvvord,  v/as  ready  to  march  at  the  fum- 
ttions  of  his  fuperior,  and  to  take  the  field  againit 
the  common  enemy. 

But  though  the  Feudal  policy  feems  to  be  fo  I'J^e  feudai 

^  _■'■''        ^  gov'srnrrent 

tidmirably  calculated  for  defence  againil  the  affaults  deteaivem 

f.  r        '  -  '  '  n  r.  1       '  '        ics  provifi- 

or  any  foreign  power,  its  provihons  ror  the  mterior  ons  for  in- 
order  and  tranquillity  of  fociety  were  extremely  de-  in  focfety? 
fedlive.  The  principles  of  diforder  and  corrup- 
tion are  difcernible  in  that  conftitution  under  its 
befl  and  mod  perfedl  form*  They  foon  unfolded 
themfelves,  and  fpreading  with  rapidity  through 
every  part  of  the  fyftem,  produced  the  moil  fatal 
effediso  The  bond  of  political  union  was  ex- 
tremely feeble ;  the  fources  of  anarchy  were  innu- 
merable. The  monarchical  and  ariftocratical  parts! 
of  the  coiiftitution,  having  no  intermediate  power 
to  balance  them,  were  perpetually  at  variance,  and 
juilling  v/ith  each  other.  The  powerful  vaiTals  of 
the  crown  foon  extorted  a  confirmation  for  life  of 
thofe  grants  of  land,  which  being  at  firil  purely- 
gratuitous,  had  been  bellowed  only  during  plea**' 

^  Du  Cange  GbiTar.  voc,  Mflu, 

,  foL.h  Q  fur«. 
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Sect.  I.  fure.     Not  fatisfied  with  this,  they  prevailed  to 
have  them  converted  into  hereditary  pofleflionaS 
Ohe  flep  more  completed  their  ufurpatioas,  and 
rendered  them  unalienable  [H].     With  an  ambi- 
tion no  lefs  enterprizing,  and  more  prepofterous, 
they  appropriated  to  themfelves  titles  of  honour, 
as  well  as  offices  of  power  or  truft.     Thefe  per- 
fonal  marks  of  diftindlion,  which  the  publick  ad- 
miration bellows  on  illuflrious  merits  or  which  the 
publick  confidence  confers  on  extraordinary  abi* 
iicies,  were  annexed  to  certain  families,  and  tranf- 
mitted  like  fiefs,  from  father  to  fon,  by  hereditary 
right.     The  crown  vafTals  having  thus  fecured  the 
poireffion  of  their  lands  and  dignities,  the  nature 
of  the  Feudal  inftitutions,  which  though  founded 
on  fubordination  verged  to  independence,  led  them 
to  new,  and  ftill  more  dangerous  encroachments 
on  the  prerogatives  of  the  fovereign.     They  ob- 
tained the  power  of  fupreme  jurifdiclion  both  civil 
and  criminal  within  their  own  territories  ;  the  right 
of  coining  money ;  together  with  the  privilege  of 
carrying  on  v/ar  againft  their  private  enemies  in 
their  own  name,  and  by  their  own  authority.    Tshe 
ideas  of  political  fubje^lion  were  almoft  entirely 
loft,  and  frequently  fcarce  any  appearance  of  feu- 
dal fubordination  remained.     Nobles  who  had  ac- 
quired fuch  enormous  power,  fcorned  to  confider 
themfelves  as  fubjeds.     They  afpired  openly  at 
being  independent :  the  bonds  which  conneded  the 
principal  members  of  the   conftitution  with  the 
crown,  were  diiTolved.     A  kingdom,  confiderable 

[H]  N  O  T  E  Vill. 
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in  name  and  in  extent,  was  broken  into  as  many  Sect.  r. 
feparate  principalities  as  it  contained  powerful  ba- 
rons. A  thoufand  caufes  of  jealoufy  and  difcord 
fubfifled  among  them,  and  gave  rife  to  as  many 
wars.  Every  country  in  Europe,  v/afted  or  kept 
in  continual  alarm  during  thefe  endlefs  contefts, 
was  filled  with  caftles  and  places  of  ftrength,  erefled 
for  the  fecurity  of  the  inhabitants,  not  againft 
foreign  force,  but  againft  internal  hoftiiities.  An 
nniverfal  anarchy,  deftrudive,  in  a  great  meafure, 
of  all  the  advantages  which  men  expedb  to  derive 
from  fociety,  prevailed.  The  people,  the  moft: 
numerous  as  well  as  the  moft  ufeful  part  of  the 
community,  were  either  reduced  to  a  ftate  of 
adlual  fervitude,  or  treated  with  the  fame  infolence 
and  rigour  as  if  they  had  been  degraded  into  that 
wretched  condition  [I].  The  King,  ftripped  of  al- 
moft  every  prerogative,  and  without  authority  to 
enadl  or  to  execute  falutary  laws,  could  neither  pro- 
tedb  the  innocent,  nor  punifh  the  guilty.  The  no* 
bles,  fuperior  to  all  reftraint,  harafled  each  other 
with  perpetual  wars,  opprefTed  their  fellow-fubjeds, 
and  humbled  or  infuked  their  fovereign.  To  crown 
all,  time  gradually  fixed,  and  rendered  venerable  this 
pernicious  fyftem,  which  violence  had  eftablifhed. 

Such  was  the  ftate  of  Europe  with  refped  to  i^  prevented 
the  interior  adminiftration  of  government  from  the  wife  from 
feventh  to  the  eleventh  century.     All  the  external  vigour  L 
operations  of  its  various  ftates,  during  this  period,  «^aVop«aT 
were,  of  courfe,    extremely  feeble.     A  kingdom  ^*''"''* 

[I]  NOTE  IX. 
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Sect.  I.  difmcmbered,   and  torn  with  diirenfion,  without 
"*"*'  any  common   intereft  to  rouze,  or  any  common 
head  to  condudl  its  force,  was  incapable  of  adting 
with  vigour.     Almofl  all  the  wars  in  Europe,  dur- 
ing the  ages  which  I  have  mentioned,  were  trifling, 
indecifive,  and  produ6live  of  no  confiderable  event. 
They  refembled  the  fhort  incurfions  of  pirates  or 
banditti,   rather  than  the  fteady  operations  of  a 
regular  army.     Every  baron,  at  the  head  of  his 
vafTals,  carried  on  fom.e  petty  enterprize,  to  which 
he  was  prompted  by  his  own  ambition,  or  revenge. 
The  itate  itfelf,  dellitute  of  union,  either  remained 
altogether  ina6tive,  or  if  it  attempted  to  make  any 
effort,  that  ferved  only  to  difcover  its  impotence, 
w  The  fuperior  genius  of  Charlemagne,  it  is  true, 

^      united  all  thefe  disjointed  and  difcordant  members, 
and  forming  them  again  into  one  body,  reflored  to 
government  that  degree  of  adlivity  which  diftin- 
guifhes  his  reign,  and  renders  the  tranfadlions  of 
it,  objects  not  only  of  attention  but  of  admiration 
to  more  enlightened  times.    But  this  flate  of  union 
and  vigour,  not  being  natural  to  the  feudal  govern- 
ment, was  of  fhort  duration.     Immediately  upon 
his  death,  the  fpirit  Vv^hich  animated  and  fudained 
the  vaft  fyfteni  which   he  had  eltablifhed,  being 
withdrawn,  it  broke  into  pieces.  All  the  caramities 
which   flow^  from    anarchy    and   difcord,    return- 
ing with  additional  force,    affllclcd  the  different, 
kingdoms    into   which    his    Empire    was    fplit,! 
From  that  time  to  the  eleventh  century,  a  fuccef- 
|ioa  of  unintereiling  events  5  a  feries  of  wars,  the 

motives 
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motives  as  well  as  the  confequences  of  which  were  Sect.  T. 
equally  unimportant,  fill  and  deform  the  annals  of  ""^"^^ 
all  the  nations  in  Europe. 

To  thefe  pernicious  effects  of  the  feudal  anarchy,  ths  fata! 

.  .  effefls  of 

may  be  added  its  fatal  influence  on  the  chara6ler  thisftateof 
and  improvement  of  the  human  mind.  If  men  fdeTcesTnd 
do  not  enjoy  the  protedlion  of  regular  government,  ^^'^» 
together  with  the  certainty  of  perfonal  fecurity, 
which  naturally  flows  from  it,  they  never  attempt 
to  make  progrefs  in  fcience,  nor  aim  at  attaining 
refinement  in  tafte,  or  in  manners.  That  period 
of  turbulence,  oppreflion,  and  rapine,  which  I  have 
defcribed,  was  ill  fuited  to  favour  improvement  ia 
any  of  thefe.  In  lefs  than  a  century  after  the  bar- 
barous nations  fettled  in  their  new  conquefls,  al- 
moft  all  the  effe<5ls  of  the  knowledge  and  civility 
which  the  Romans  had  fpread  through  Europe  dif- 
appeared.  Not  only  the  arts  of  elegance  which 
minifter  to  luxury,  and  are  fupported  by  it,  but 
many  of  the  ufeful  arts,  without  which  life  can 
fcarcely  be  confidered  as  comfortable,  were  ne- 
gle6ted  or  loft.  Literature,  fcience,  tafte,  were 
words  hardly  in  ufe  during  the  ages  we  are  con- 
templating •,  or  if  they  occur  at  any  time,  emi- 
nence in  them  is  afcribed  to  perfons  and  produc-  • 
tions  fo  contemptible,  that  it  appears  their  true  im- 
port was  little  underllood.  Perfons  of  the  higheft 
rank,  and  in  the  moft  eminent  flations,  could  not 
read  or  write.  Many  of  the  clergy  did  not  under- 
ftand  the  breviary  whi<:h  they  were  obliged  daily 

C  3  to 
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Sect.  I.  to  recite  5  fome  of  them  could  fcarcely  read  it  [K].' 
*'''"^'*"*'  All  memory  of  pad  tranfadlions  was  loft,  or  pre- 
ferved  in  annajs  filled  with  trifling  events,  or  le- 
gendary tales.  Even  the  codes  of  laws  publifhed 
by  the  feveral  nations  which  eftablifhed  themfelves 
in  the  different  countries  of  Europe,  fell  into  dif- 
ufe,  while,  in  their  place,  cuftoms,  vague  and  ca- 
pricious, were  fubftituted.  The  human  mind  ne- 
gle(5ted,  uncultivated,  and  deprelTed,  funk  into  the 
moft  profound  ignorance.  Europe  did  not  pro- 
duce, during  four  centuries,  one  author  who  merits 
to  be  read,  either  on  account  of  the  elegance  of 
his  compofition,  or  the  juftnefs  and  novelty  of  his 
fentiments.  There  is  hardly  one  invention  ufeful 
or  ornamental  to  fociety  of  which  that  long  period 
can  boaft. 

uF«n  re-  EvEN  the  Chriftian  religion,  though  its  precepts 
*'^'°^'  are  delivered,  and  its  inftitutions  are  fixed  in  fcrip- 
ture  with  a  precifion  which  fliould  have  exempted 
them  from  being  mifinterpreted  or  corrupted,  de- 
generated during  thofe  ages  of  darknefs  into  an 
illiberal  fuperftition.  The  barbarous  nations  when 
converted  to  Chriftianity  changed  the  objecft,  not 
the  fpirit  of  their  religious  worfhip.  They  endea- 
voured to  conciliate  the  favour  of  the  true  God  by 
means  not  unlike  to  thofe  which  they  had  em- 
ployed in  order  to  appeafe  their  falfe  deities.  In- 
ftead  of  afpiring  to  fandtity  and  virtue,  which  alone 
caa  render  men  acceptable  to  the  great  author  of 

[K.]  NOTE  X. 
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order  and  of  excellence,  they  imagined  that  they  Shct.  I. 
fatlsfied  every  obligation  of  duty  by  a  fcrupulous 
obfervance  of  external  ceremonies  [L]^  Religion, 
according  to  their  conception  of  it,  comprehended 
nothing  elfe ;  and  the  rites,  by  which  they  per- 
fuaded  themfelves  that  they  fhould  gain  the  favour 
of  heaven,  were  of  fuch  a  nature  as  might  have 
been  cxpe6led  from  the  rude  ideas  of  the  ages 
which  devifed  and  introduced  them.  They  were 
either  fo  unmeaning  as  to  be  altogether  unworthy 
of  the  Being  to  whofe  honour  they  were  confe- 
crated  ;  or  fo  abfurd  as  to  be  a  difgrace  to  reafon 
and  humanity  [M].  Charlemagne  in  France,  and 
Alfred  the  Great  in  England,  endeavoured  to  dif- 
pei  this  darknefs,  and  gave  their  fubjeds  a  fhorc 
giimpfe  of  light  and  knowledge.  But  the  igno- 
rance of  the  age  was  too  powerful  for  their  efforts 
and  inftitutions.  The  darknefs  returned,  and  kt- 
tled  over  Europe  more  thick  and  heavy  than 
formerly. 

As  the  inhabitants  of  Europe  during  thefe  cen-  «pon  the 
turies  were  flrangers  to  the  arts  which  embellifh  Inrvirtues 
a  polilhed  age,  they  were  deflitute  of  the  virtues  manm'lad. 
which  abound  among  people  who  continue  in  a 
fimple  ftate.     Force  of  mind,  a  fenfe  of  perfonal 
dignity,  gallantry  in  enterprize,  invincible  perfe- 
verance  in  execution,  contempt  of  danger  and  of 
death,  are  the  charaderiftic  virtues  of  uncivilized 
nations.     But  thefe  are  all  the  offspring  of  equa- 
[L]  NOTE  Xr.  [M]  NOTE  XU. 
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Sect.  I.  Hty  and  independence,  both  which  the  feudal  In^ 
ftitutions  had  deflroyed.     The  fpirit  of  domination 
corrupted  the  nobles ;  the  yoke  of  fervitude  depref- 
fed  the  people;  the  generous  fentiments  infpired 
by  ^  fenfe  of  equality  were  extinguifned,  and  no- 
thing remained  to  be  a  check  on  ferocity  and  vio- 
'\  lence.  '  Hum.an  fociety  is  in  its  moil  corrupted 
llate  at  that  period  when  men  have  loll  their  ori- 
ginal  independence  and    fimplicity   of  manners, 
but  have  not  attained  that  decree  of  refinement, 
which  introduces  a  fenfe  oi:  decorum  and  of  pro- 
priety in  condudl,  as.  a  reilraint  on  thofe  paffions 
which  lead  to  heinous   crimes.     Accordingly,    a 
greater  number  of  thofe  atrocious  actions  which 
fill  the  mind  of  man  v/ith  aftonifiiment  and  horror, 
occur  in  the  h;ftory  of  the  centuries  under  review, 
than  in  that  of  any  period  of  the  famie  extent  in  the 
annals  of  Europe.     If  we  open  the  hiftory  of  Gre- 
gory of  Tours,  or  of  any  contemporary  author,  we 
meet  with  a  feries  of  deeds  of  cruelty,  perfidy,  and 
revenge,  fo  wild  and  enormous  as  almofl  to  excee4 
belief. 


From  the        BuT,  accordlno"  to  the  obfervation  of  an  e]e«* 

beginning  of  '  o  ■ 

the  eleventh  p;2nt  and  Dtofound  hiftorian  %  there  is  an  ultimate 

Century  go-  . 

vernment    point    of    dcprefTion,    as  well   as   of  exaltation, 

begin  to      from  which  human  affairs   naturally  return  in  a 

jmp.ov..     QQ^^^2ivy  progrefs,  and  beyond  which  they  never 

pafs  either  in  their  advancement  or  decline.   When 

defedls,  either  in  the  form,  or  in  the  adminiflration 

e  Hume's  Kiibry  of  England,  vol,  ii.  p.  441. 

*  ef 
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0^  government,  occafion  fuch  diforders  in  fociety  as  Sect.  1, 
are  exceffive  and  intolerable,  it  becomes  the  com- 
mon intereft  to  difcover  and  to  apply  fuch  remedies 
as  will  mofl  effedluallv  remove  them.  Siipfht  incon- 
veniencies  may  be  long  overlooked  or  endured,  but 
when  abufes  grow  to  a  certain  pitch,  the  fociety 
muft  go  to  ruin,  or  mud  attempt  to  reform  them. 
The  diforders  in  the  feudal  fyftem,  together  with 
the  corruption  of  tafte  and  manners  confequent 
upon  thefe,  which  had  gone  on  increafing  during  a 
long  courfe  of  years,  feem  to  have  attained  their 
utmqfl:  point  of  excefs  towards  the  clofe  of  the 
eleventh  century.  From  that  ^ra,  we  may  date 
the  return  of  government  and  manners  in  a  con- 
trary diredlion,  and  can  trace  a  fucceffion  of  cau fes 
'  ^nd  events  which  contributed,  fome  with  a  nearer 
and  more  powerful,  others  with  a  more  remote  and 
iefs  perceptible  influence,  to  abolifh  confufion  and 
barbarifm,  and  to  introduce  order,  regularity,  and 
refinement. 

In  pointing;  out  and  explainins;  thefe  caufes  and  Necen*afyt« 

.       .  7.  ^  point  out 

(events,  it  is  not  neceflary  to  obferve  the  order  or  the  caufcs 

.  ,  ,  1       •      1  .     .         r-  and  events 

time  with  a  chronological  accuracy  ;  it  is  ot  more  whicn  con- 

•  1  •  •  I      •  1  tribute  to— 

importance  to  keep  in  view  their  mutual  connec- ^^^^^  ^j^i^ 
tipn  and  dependence,  and  to  fhow  how  the  opera-  JJJ'/^^/*" 
tion  of  one  event,  or  one  caufe,  prepared  the  v^^ay 
for  another,  and  augmented  its  influence.  We 
have  hitherto  been  contemplating  the  progrefs  of 
that  darknefs  which  fpread  over  Europe  from  its 
firft  approach,  to  the  period  of  greatelt  obfcu ra- 
tion i  a  more  pleafant  exercife  begins  here,  to  ob- 
ferve 
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Sect.  I.  fervc  the  firfl  dawnlngs  of  returning  light,  to  maHfe 
the  various  acceOlons  by  which  it  gradually  in- 
creafed  and  advanced  towards  the  full  fplendor  of 
day. 


The  ten-' 
dency  of  the 
Crufades  to 
introduce  a 
change  in 
government 
and  man-, 
ners. 

The  more 
remote 
canfes  of 
thefe  expe- 
ditioas* 


I.  The  Crufades,  or  expeditions  in  order  to 
refcue  the  Holy  Land  out  of  the  hands  of  Infi- 
dels, feem  to  be  the  firft  event  that  rouzed  Eu- 
rope from  the  lethargy  in  which  it  had  been  long 
funk,  and  that  tended  to  introduce  any  change  in 
government,  or  in  manners.  It  is  natural  to  the 
human  mind  to  view  thofe  places  which  have  been 
diftinguifhed  by  being  the  refidence  of  any  illuftri- 
ous  perfonage,  or  the  fcene  of  any  great  tranfac- 
tion,  with  fome  degree  of  delight  and  veneration. 
From  this  principle  flowed  the  fuperflitious  devo- 
tion with  which  Chriftians,  from  the  earlieft  ages 
of  the  church,  were  accuftomed  to  vifit  that  coun- 
try which  the  Almighty  had  feleded  as  the  inhe- 
ritance of  his  favourite  people,  and  in  which  the 
Son  of  God  had  accomplifhed  the  redemption  of 
mankind.  As  this  diftant  pilgrimage  could  not  be 
performed  without  confiderable  expence,  fatigue, 
and  danger,  it  appeared  the  more  meritorious,  and 
came  to  be  confidered  as  an  expiation  for  almoft 
every  crime.  An  opinion  which  fpread  with  ra- 
pidity over  Europe  about  the  clofe  of  the  tenth 
and  beginning  of  the  eleventh  century,  and  which 
gained  univerfal  credit,  wonderfully  augmented 
the  number  of  credulous  pilgrims,  and  increafed 
the  ardour  with  which  they  undertook  this  ufe-» 
lefs  voyage.  The  thoufand  years  mentioned  by 
z  St, 
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St.  John'"  were  fuppofed  to  be  accomplilhed,  and  Sect.!. 
the  end  of  the  world  to  be  at  hand.  A  general 
conflernation  feized  mankind ;  many  relinquifhed 
their  polTeflions ;  and  abandoning  their  friends  and 
families,  hurried  with  precipitation  to  the  Holy 
Land,  where  they  imagined  that  Chrift  would 
quickly  appear  to  judge  the  world  ^.  While  Pa- 
leftine  continued  fubjedl  to  the  Caliphs,  they  had 
encouraged  the  refort  of  pilgrims  to  Jerufalem  \ 
and  confidered  this  as  a  beneficial  fpecies  of  com- 
merce, which  brought  into  their  dominions  gold 
and  filver,  and  carried  nothing  out  of  them  but 
relicks  and  confecrated  trinkets.  But  the  Turks 
having  conquered  Syria  about  the  middle  of  the 
eleventh  centnry,  pilgrims  were  expofed  to  out- 
rages of  every  kind  from  thefe  fierce  barbarians  \ 
This  change  happening  precifely  at  the  juncture 
when  the  panic  terror  which  I  have  mentioned  ren- 
dered pilgrimages  moft  frequent,  filled  Europe 
with  alarm  and  indignation.  Every  perfon  who 
returned  from  Paleltine  related  the  dangers  which 
he  had  encountered,  in  vifiting  the  holy  city,  and 
defcribed  with  exaggeration  the  cruelty  and  vexa- 
tions of  the  Turks. 

'  Revel.  XX,  2,  3,  4. 

s  Chronic.  Will.  Godelli  ap.  Bouquet  Recuell  des  Hiftoriens 
de  France,  torn.  x.  p.  262.  Vita  Abbonis,  ibid.  p.  332.  Chro- 
nic. S.  Pantaleonis  ap,  Eccard,  Corp.  Scrip,  medii  asvi,  vol.  f. 
p.  909.     Annalifta  Saxo,  ibid.  576. 

^  Jo.  Dan.  Schoepflini  de  facris  Gallorum  in  orientem  expe- 
ditionibus,  p.  4,    Argent.  1726.  410. 

Whent 
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Sect.  T.      When  the  minds  of  men  were  thus  prepared,  the 
The  imme-  zcal  of  3.  fanatical  monk,  who  conceived  the  idea  of 
SfThem.  leading  ail  the  forces  of  Chriftendom  againft  the 
infidels,  and  of  driving  them  out  of  the  Holy  Land 
by  violence,  was  fufficient  to  give  a  beginning  to 
that  wild  enterprize.     Peter  the  hermit,  for  that 
was  the  name  of  this  martial  apoftle,  run  from 
province  to  provisce  with  a  crucifix  in  his  hand, 
exciting  Princes  and  people  to  this  Holy  War,  and 
wherever  he  came  kindled  the  fame  enthufiaftic 
ardour  for  it  with  which  he  himfelf  was  animated. 
The  council  of  Placentia,  where  upwards  of  thirty 
thoufand  perfons  were  afTembled,  pronounced  the 
fcheme  to  have  been  fuggefted  by  the  immediate 
infpiration  of  heaven.     In  the  council  of  Clermont, 
ilill  more  numerous,  as  foon  as  the  meafure  was 
propofed,  all  cried  out  with  one  voice,  "  It  is  the 
'*  will  of  God."     Perfons  of  all  ranks  were  fmit-- 
ten  with  the  contagion  ;  not  only  the  gallant  nobles 
of  that  age,  with  their  martial  followers,  whom 
the  boldnefs  of  a  romantic  enterprize  might  have, 
been  apt  to  allure,  but  men  in  the  more  humble 
and  pacific  flatlons  of  life ;  eccleSaftics  of  every 
order,  and  even  women  and  children,  engaged  with 
emulation  in  an  undertaking  which  was  deemed 
facred  and  meritorious.     If  we  may  believe  the 
concurring  tefiimony  of  contemporary  authors,  fix 
millions  of  perfons  alTumed  the  crofs  ',  which  was 
the  badge  that  diftinguifhed  fuch  as  devoted  them- 
felves  to  this  holy  warfare.     All  Europe,  fays  the 

*  Fulcherius  Carnotenfis  ap.  Bongarfii  Gefla  Dei  per  Francos, 
vol.  i.  387.  edit,  Han.  161 1. 

Priacefs 
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Princefs  Anna  Comnena,  torn  up  from  the  fouri-  Sect.  L 
dation,  Teemed  ready  to  precipitate  itfclf  in  one  ^""^^^"^^ 
united  body  upon  Afia''.  Nor  did  the  fumes  of 
this  enthuliaftic  zeal  evaporate  at  once  :  the  frenzy- 
was  as  lafling  as  it  was  extravagant.  During  two 
centuriesj  Europe  feems  to  have  had  no  objed  but 
to  recover,  or  keep  pofTelnon  of  the  Holy  Land, 
and  through  that  period  vaft  armies  continued  to 
march  thither  [N]. 

The  firfl:  efforts  of  valour  animated  by  enthufi-Thefjccera 
afm  were  irrefiflible ;  part  of  the  lefier  Afia,  all  Syria  i^des. 
and  Paleftine  were  wrefled  fromi  the  infidels ;  the 
banner  of  the  crofs  was  difplayed  on  Mount  Sion  ; 
Conftantinople,  the  capital  of  the  Chriftian  empire 
in  the  Eaft,  was  feized  by  a  body  of  thofe  adven- 
turers, who  had  taken  arms  againfl  the  Mahome- 
tans, and  an  Earl  of  Flanders,  and  his  defcendants, 
kept  poffefiion  of  the  Imperial  throne  during  half 
a  century.     But  though  the  firft  imprefiion  of  the 
Cruiaders  was  fo  unexpected  that  they  made  their 
conquefts  v/ith  great  eafe,  they  found  infinite  diffi- 
culty in  preferving  them.     Ellablifhments  fo  dif- 
tant  from.  Europe,  furrounded  by  warlike  nations, 
animated  v/ith  fanatical  zeal  fcarcely  inferior  to 
that  of  the  Crufaders  themielves,  were  perpetually 
in  danger  of  being  overturned.     Before  the  expi- ad.  1201, 
ration  of  the  thirteenth  century,  the  Chriftians  were 
driven  out  of  all  their  Afiatic  pofrefTions,  in  ac- 
quiring of  which  incredible  cumbers  of  men  had 

^  Alexia?,  \\h.  -x.  ap.  Byz,  fcript.  vol.  xi,  p.  224.- 
[N]  NOTE  XIII. 

periflie^    ■ 
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Sect.  I.  periflied,  and  immenfe  fums  of  money  had  been 
wafted.  The  only  common  enterprize  in  which 
the  European  nations  ever  engaged,  and  which 
all  undertook  with  equal  ardour,  remains  a  fingu- 
lar  monument  of  human  folly. 

Thebenefi-  BuT  from  thcfe  cxpeditions,  extravagant  as  they 
o'/the  Cm-  Were,  beneficial  confequences  followed,  which  had 
mannas,  neither  been  forefeen  nor  expelled.  In  their  pro- 
grefs  towards  the  Holy  Land,  the  followers  of  the 
crofs  marched  through  countries  better  cultivated, 
and  more  civilized  than  their  own.  Their  firft  ren- 
dezvous was  commonly  in  Italy,  in  which  Venice, 
Genoa,  Pifa  and  other  cities  had  begun  to  apply 
themfelves  to  commerce,  and  had  made  fome  ad- 
vances towards  wealth  as  v/ell  as  refinement.  They 
embarked  there,  and  landing  in  Dalmatia,  purfued 
their  route  by  land  to  Conftantinople.  Though  the 
military  fpirit  had  been  long  extind  in  the  eaftern 
Empire,  and  a  defpotimi  of  the  worft  fpecies  had 
annihilated  almoft  every  publick  virtue,  yet  Con- 
ftantinople, having  never  felt  the  deftrudtive  rage 
of  the  barbarous  nations,  was  the  greateft,  as  well 
as  the  moft  beautiful  city  in  Europe,  and  the  only 
one  in  which  there  remained  any  image  of  the  an- 
cient elegance  in  manners  and  arts.  The  naval 
power  of  the  eaftern  empire  was  confiderable, 
Manufadlures  of  the  moft  curious  fabrick  were 
carried  on  in  its  dominions.  Conftantinople  was 
the  only  mart  in  Europe  for  the  commodities  of 
the  Eaft  Indies.  Although  the  Saracens  and  Turks 
had  torn  from  the  Empire  many  of  its  richeft  pro- 

vinces;j 
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vinces,    and  had  reduced  it  within  very  narrow  Sect.  r. 
bounds,  yet  great  wealth  flowed  into  the  capital 
from  thefe  various  fources,  which  not  only  che- 
ri(hed  fuch  a  taile  for  magnificence,  but  kept  alive 
fuch  a  reliOi  for  the  fciences,  as  appears  confider- 
able  when  compared  with  what  was  known    in 
other  parts  of  Europe.     Even  in  Afia,  the  Euro- 
peans who  had  afilimed  the  crofs,  found  the  re- 
mains of  the  knowledge  and  arts  which  the  exam- 
ple and  encouragement  of  the  Caliphs  had  difFufed 
through  their  Empire.     Although  the  attention  of 
the  hiftorians  of  the  Crufades  was  fixed  on  other 
objeds  than  the  flate  of  fociety  and  manners  among 
the  nations  which  they  invaded,  although  moft  of 
them  had  neither  tafte  nor  difcernment  enough  to 
defcribe  thefe,    they  relate,  however,  fuch  fignal 
adls  of  humanity  and  generofity  in  the  conduft  of 
Saladin,  as  well  as  fome  other  leaders  of  the  Ma- 
hometans, as  give  us  a  very  high  idea  of  their 
manners.     It  was  not  poiTible  for  the  Crufaders  to 
travel  through  fo  many  countries,  and  to  behold 
their  various  cuftoms   and   inilitutions,    without 
acquiring  information  and  improvement.     Their 
views  enlarged  \   their  prejudices  wore  off;  new 
ideas  crowded  into  their  minds;  and  they  muft  have 
been  fenfible  on  many  occafions  of  the  rufticity  of 
their  own  manners  when  compared  with  thofe  of  a 
more  polifhed  people.      Thefe  impreffions  were 
not  fo  flight  as  to  be  effaced  upon  their  return  to 
their  native  countries.  A  clofe  intercourfe  fubfifted 
between  the  Eafl  and  Weft  during  two  centuries  j 
new  armies  were  continually  marching  from  Eu- 
rope 
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Sect.  I;  rope  to  Afia,  while  former  adventurers  retttrnea 
"  'home  and  imported  many  of  thecuftoms  to  whicFi 
they  had  been  familiarized  by  a  long  refidence 
abroad.  Accordingly,  we  difcovef,  foon  after  the 
commencement  of  the  Crufades^  greater  fplendour 
in  the  courts  of  Princes,  greater  pomp  in  publicK ' 
ceremonies,  a  more  refined  tafte  in  pleafure  and 
amufements,  together  with  a  more  romantic  fpirit 
of  enterprise  fpreading  gradually  over  Europe  ; 
and  to  thefe  wild  expeditions,  the  effedt  of  fuper- 
flition  or  folly,  we  owe  the  firll  gleams  of  light 
which  tended  to  difpei  barbarity  and  ignorance. 

tfleir  infiu-  BuT  thefe  beneficial  confequences  of  the  Crufades 
/fate  of  pre- took  place  ilowly,  their  influence  upon  the  flatc 
P^'^y*  Qf  property,  and  confequently  of  pov/er,  in  the  dif- 
ferent kingdoms  of  Europe,  was  more  immediate 
as  well  as  difeernible.  The  nobles  who  afiumed 
the  crofs^  and  bound  themselves  to  march  to  the 
Holy  Land,  foon  perceived  that  great  fuifis  were 
necefiary  towards  defraymg  the  expence  of  fuch  a 
diftant  expedition,  and  enabling  them  to  appear? 
with  fuitable  dignity  at  the  head  of  their  vaiTals. 
But  the  genius  of  the  feudal  fyilem  was  ^verfe  ta- 
the  impofition  of  extraordinary  taxes  ;  and  fub* 
jecls  in  that  age  were  unaccuilomed  to  pay  them^. 
No  expedient  remained  for  levying  the  fums  re- 
quifite,  but  the  fale  of  their  poifefiions.  As-  men 
were  iniiamed  with  romantic  expectations  of  the 
fplendid  conqueRs  which  they  hoped  to  make  m 
Afia,  and  pofTefTed  with  fuch  zeal  for  recovering  the 
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Holy  Land  as  fwallovvecl  up  every  other  paffion,  'Sect,  L 
they  relinquiflied  their  ancient  inheritances  without 
any  reludlance,  and  for  prices  far  below  their  value, 
that  they  might  fally  forth  as  adventurers  in  queft 
of  new  fettlements  in  unknown  countries.  The 
Monarchs  of  the  great' kingdoms  in  the  weft,  none 
of  whom  had  engaged  in  the  firft  Crufade,  eagerly 
feized  this  opportunity  of  annexing  confiderable 
territories  to  their  crowns  at  fmall  expence  K  Be- 
fides  this,  feveral  great  barons  who  perilhed  in  the 
Holy  War,  having  left  no  heirs,  their  fiefs  reverted 
of  courfe  to  their  refpeftive  fovereigns  ;  and  by 
thefe  acceffions  of  property  as  well  as  power  taken 
from  the  one  fcale  and  thrown  into  the  other,  the  ' 
regal  authority  increafed  in  proportion  as  that  of  the 
Ariftocracy  declined,-  The  abfcnce,  too,  of  many 
potent  vafTals,  accuftomed  tocontroul  and  give  law^ 
to  their  fovereigns,  afforded  them  an  opportunity 
of  extending  their  prerogative,  and  of  acquiring  at 
degree  of  v/eight  in  the  conftitution  which  they 
did  not  formerly  poiTefs.  To  thcfe  circumftances, 
we  may  add,  that  as  all  v/ho  alTumed  the  crofs 
•were  taken  under  the  immediate  protedion  of  the 
church,  and  its  heavieft  anathemas  were  denounced 
againft  fuch  as  fhould  difquiet  or  annoy  thofe  who 
had  devoted  themfelves  to  this  fervice  •,  the  private 
quarrels  and  hoftiiities  which  banifhed  tranquillity 
from  a  feudal  kingdom  were  fufpended  or  extin- 
guiflied  i  a  more  general  and  fteady  adminiftration 

^  Willelm.  Malmibir.  Gaiberr.  Abbas  ap.  B?nga,T,  vq\  u 
481. 
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Sect.  T.  of  juflice  began  to  be  introduced,  and  fome  ad- 
vances were  made  towards  the  eftablilhment  of 
regular  government  in  the  feveral  kingdoms  of 
Europe "'  [O]. 

Theircom-      The  Commercial  effe6ls  of  the  Crufades  were 
effed.        not  lefs  confiderable  than  thofe  which  I  have  al- 
ready mentioned.    The  firfl  armies  under  the  iland- 
ard  of  the  crofs,  which  Peter  the  hermit  and  God- 
frey of  Bouillon  led  through  Germany  and  Hun- 
gary to  Conftantinopie,  fufFered  fo  much  by  the 
length  of  the  march,  as  well  as  by  the  fiercenefs 
of  the  barbarous  people  who  inhabited  thofe  coun- 
tries, that  it  deterred  others  from  taking  the  fame 
route ;  fo  that  rather  than  encounter  fo  many  dan- 
gers, they  chofe  to  go  by  fea.    Venice,  Genoa,  and 
Pifa  furnifhed  the  tranfports  on  which  they  em- 
barked. The  fum  v/hich  thefe  cities  received  merely 
for  freight  from  fuch  numerous  armies  was   im- 
menfe".     This,    however,   was  but  a  fmall  part 
of  what  they  gained   by  the   expeditions    to  the 
Ploly  Land  -,  the  Crufaders  contracted  with  them 
for    military  ftores    and   provifions  i    their   fleets 
*  kept  on  the  coail  as  the  armies  advanced  by  land  ; 
and  fupplying  them  with  whatever  was  wanting, 
engrolfed  all  the  profits  of  that  lucrative  branch 
of  commerce.     The  fuccefs  which  attended   the 
arms  of  the  Crufaders  was  produ6live  of  advantages 

"  Du  Cange  GlofTar.  voc.  Crucejtgnatus,     Guil.  Abbas  ap, 
Eongarf.  vol.  i.  48c.  482. 
[O]  NOTE  XIV. 
"  Muratori  Antiouir.  Italic,  medii  aevi,  vol.  ii.  go:. 
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flill  more  permanent.  There  are  charters  yet  ex-  Sect.!. 
tant,  containing  grants  to  the  Venetians,  Pilans, 
and  Genoefe  of  the  mod  extenfive  immunities  in 
the  feveral  fettlements  which  the  Chriftians  made 
in  Afia.  Ail  the  commodities  which  they  im- 
ported or  exported  are  thereby  exempted  from 
every  impofition  ;  the  property  of  entire  fuburbs 
in  fome  of  the  maritime  towns,  and  of  large  flreets 
in  others,  is  veiled  in  them ;  and  all  queflions 
arifmg  among  perfons  fettled  within  their  pre- 
cindls,  or  who  traded  under  their  protedion,  are 
appointed  to  be  tried  by  their  own  laws  and  by 
judges  of  their  own  appointment  ^  When  the 
Crufaders  feized  Conftantinople,  and  placed  one 
of  their  own  leaders  on  the  imperial  throne,  the 
Italian  States  were  iikewife  gainers  by  that  event. 
The  Venetians  who  had  planned  the  enterprize, 
and  took  a  confiderable  part  in  carrying  it  into 
execution,  did  not  neglefl  to  fecure  to  themfelves 
the  chief  advantages  redounding  from  its  fuccefs. 
They  m.ade  themfelves  mailers  of  part  of  the  an- 
cient Peleponnefus  in  Greece,  together  with  fome 
of  the  mod  fertile  iflands  in  the  Archipelago. 
Many  valuable  branches  of  the  commerce,  which 
formerly  centered  in  Conftantinople,  were  tranf- 
ferred  to  Venice,  Genoa,  or  Pifa.  Thus  a  fuccef- 
lion  of  events  occafioned  by  the  Holy  War,  opened 
various  fources,  from  which  wealth  fiov/ed  in  fuch 

•  Muratori  Antiquit.  Italic,  medii  gvi,  val,  ii.  906,  &c. 

D  2 .  abundance 
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Sect.  T.  abundance  in  thefe  cities  p,  as  enabled  them,  in 
concurrence  with  another  inftitution  which  iliall 
be  immediately  mentioned,  to  fecure  their  own 
liberty  and  independence. 

TheeHs-        II.  The  inflitution  to  which  I  alluded  was  the 
ofcoirmu-  torming  or  cities  into  communities,  corporations,. 
vourabie'to  ^^  bodies  politiclc,  and  granting  them  the  privilege 
fJJ^^^^'^^'^j:^"^  of  municipal  jurifdiclion,  which  contributed  more, 
perhaps,  than  any  other  caufe  to  introduce  regular 
government^  police  and  arts,  and  to  difFufe  them 
over  Europe.     The  feudal  govefnment  had  dege- 
nerated into  a  fydem  of  cppreflion.     The  ufurpa- 
tions  of  the  nobles  were  become  unbounded  and 
intolerable :  they  had  reduced  the  great  body  of 
the  people   into  a  (late  of  a6luai  fervitude  :  the 
condition  of  thofe  dignified  with  the  name  of  free- 
men, was  often  little  preferable  to  that  of  the  other. 
Nor  was  fuch  oppreffion  the  portion  of  thofe  alone 
who  dwelt  in  the  country,  and  were  employed  in 
The  ancient  cultivating  the  cftatc  of  their  mafter.     Cities  and 
caies.         villages  held  of  Ibme  great  lord,  on  whom  they 
depended  for  protection,  and  were  no  lefs  fubjedt 
to  his  arbitrary  jurifdi6lion.     The  inhabitants  were 
deprived  of  the  natural,  and  mod  unalienable  rights 
of  humanity.     They  could  not  difpofe  of  the  ef- 
fed:s  which  their  own  induftry  had  acquired,  either 
by  a  latter  will,  or  by  any  deed  executed  during 

P  Villehardouin  hiil,  de  Conilan:.  fous  I'E.-npcrcurs  Francois, 
,     105,   cCC. 

their 
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their  life  ^.  They  had  no  right  to  appoint  guar-  Sect.  I. 
dians  for  their  children  during  their  minority. 
They  were  not  permitted  to  marry  without  pur- 
chafing  the  confent  of  the  lord  on  whom  they  de- 
pended \  If  once  they  had  commenced  a  law-iuit, 
they  durft  not  terminate  it  by  an  accommodation, 
becaufe  that  would  have  deprived  the  lord  in 
whofe  court  they  pleaded,  of  the  perquifites  due 
to  him  on  pafiing  fentence  '.  Services  of  various 
kinds,  no  iefs  difgraceful  than  opprefiive,  were  ex- 
a6led  from  them  without  mercy  or  moderation. 
The  fpirit  of  induftry  was  checked  in  fome  cities 
by  abiurd  regulations,  and  in  others  by  unrea- 
fonable  exadlions  :  nor  v/ould  the  narrow  and  op- 
prefTive  maxims  of  a  military  ariflocracy  have 
permitted  it  ever  to  rife  to  any  degree  of  height  or 


vigour  \ 


But  as  foon  as  the  cities  of  Italy  began  to  turn  Thefree- 
their  attention  towards  commerce,  and  to  conceive  ^^^-p  ^^"^i^'et 
fome  idea  of  the  advantao-es  which  thev  might  de-  biiiiiedia 

.  .  J  ^  Italy. 

rive  from  it,  they  became  impatient  to  fnake  oft 
the  yoke  of  their  infolent  lords,  and  to  eftablifh 
among  themfelves  fuch  a  free  and  equal  govern- 

^  Dacherii  Spiceieg,  torn,  xi.  374,  375.  edit,  in  410.  Oreo- 
nances  desRois  de  France,   torn.  i'.i.  204.  N**.  2.  6. 

''  Ordonances  des  Rois  de  France,  torn,  i,  p.  22.  torn.  iii. 
203,  N®.  I,  Murat,  Antiq.  Ital.  vol.  iv,  p.  20.  Dacher.  SpiceL' 
VoL  xi,  325.  341. 

^  Dacher.  Spicel.  vol.  ix.  182, 

^  M.  TAbbe  Mably  obfervat,  fur  I'hiil.  de  France,  torn,  ii, 
p.  2.  96, 
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Sect^  r,  ment  as  would  render  property  fecure,  and  induf- 
try  flourifhing.  The  German  Emperors,  efpecially 
thofe  of  the  Franconian  and  Suabian  lines,  as  the 
feat  of  their  government  was  far  diftant  from 
Italy,  poflefled  a  feeble  and  imperfefl  jurifdiclion 
in  that  country.  Their  perpetual  quarrels  either 
with  the  Popes  or  with  their  own  turbulent  vafTals, 
diverted  their  attention  from  the  interior  police  of 
Italy,  and  gave  conftant  employment  to  their  arms. 
Thefe  circumftances  encouraged  the  inhabitants  of 
fome  of  the  Italian  cities,  towards  the  beginning 
of  the  eleventh  century,  to  aflume  new  privileges, 
to  unite  together  more  clofely,  and  to  form  them- 
felves  into  bodies  politick  under  the  government  of 
jaws  eilablillied  by  common  confent ".  The  rights, 
which  many  cities  acquired  by  bold  or  fortunate 
ufurpations,  others  purchafed  from  the  Emperors, 
who  deemed  themfelves  gainers  when  they  received 
large  fums  for  immunities  which  they  were  no 
longer  able  to  withhold  ^  and  fome  cities  obtained 
them  gratuitoufly  from  the  generofity  or  facility  of 
the  Princes  on  whom  they  depended.  The  great 
increafe  of  wealth  which  the  Crufades  brought  into 
Italy,  occafioned  a  new  kind  of  fermentation  and 
activity  in  the  minds  of  the  people,  and  excited 
fuch  a  general  paffion  for  liberty  and  independence, 
that  before  the  conclufion  of  the  laft  Grufade,  all 
the  confiderable  cities  in  that  country  had  either 
purchafed  or  had  extorted  large  immunities  from 
the  Emperors  [PJ. 

"  Murat.  Antiqult.  Ital.  vol.  iv,  p.  5. 
[P]  NOTE  XV. 

This 
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This  innovation  was  not  long  known  in  Italy  Sect.  I. 
before  it  made  its  way  into  France,  Louis  the  j^T^^^^^T^ 
Grofs,  in  order  to  create  Tome  power  that  might  '*''"''  '"^? 

^  <~>        l-ranc  and 

counterbalance  thofe  potent  vaflals  who  controuled,  inm  t  er 
or  gave  law  to  tlie  crown,  iirfl:  adopted  the  plan  of  Eur  pe. 
conferring  new  privileges   on  the  towns   ficuatcd  -In^V.^  * 
within  his  own  domaine.     Thefe  privileges  were 
called    charters   of  community^    by   which   he  en- 
franchifcd  the  inhabitants,  abolifhed  all  marks  of 
fervitude,  and  formed  them  into  corporations  or 
bodies  politick,  to  be  governed  by  a  council  and 
magiftrates  of  their  own  nomination.     Thefe  ma- 
giilrates  had  the  right  of  adminiftering  juftice  within 
their  own  precinds,  of  levying  taxes,  of  embody- 
ing and  training  to  arms  the  militia  of  the  town, 
which  took  the  field  when  required  by  the  fove- 
reign,  under  the  command  of  officers  appointed  by  - 
the  community.     The  great  barons  imitated  the 
example  of  their  monarch,  and  granted  like  im- 
munities to  the  towns  within  their  territories.  They 
had  wafted  fuch  great  fums  in  their  expeditions  to 
the  Holy  Land,  that  they  were  eager  to  lay  hold 
on  this  new  expedient  for  raifmg  money,  by  the 
fale  of  thofe  charters  of  liberty.     Though  the  in- 
flitution  of  communities  was  as  repugnant  to  their 
maxims  of  policy,  as  it  was  adverfe  to  their  power, 
they  difregarded  remote  confequences,  in  order  to 
obtain  prefent  relief.     In  lefs  than  two  centuries, 
fervitude  was  aboliilied   in  moft  of  the  towns  in 
France,  and  they  became  free  corporations,  inftead 
of  dependent  villages,  without  jurifdidlion  or  pri- 

D  4  vileges. 
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Sect.  L  vlleges  [  Q^].  Much  about  the  fame  period,  the 
"^*~*~^  great  cities  in  Germany  began  to  acquire  like  im- 
munities, and  laid  the  foundation  of  their  prefent 
liberty  and  independence  [R],  The  practice  fpread 
quickly  over  Europe,  and  was  adopted  in  Spain, 
England,  Scotland,  and  all  the  other  feudal  king- 
doms [S]. 

Its  happy         The  pood  efiedls  of  this  new  inflitution  were 

eftedls  upon   ,  ~       , 

thecondi-    immediately  felt,  and  its  infiuence  on  government 

tion  of  the  ,  r  i  r  t 

inhabitants  j  as  well  as  manners  was  no  lels  extenfive  than  falur 
tary.  A  great  body  of  the  people  was  releafed 
■  from  fervitude,  and  from  all  the  arbitrary  and  grie- 
vous impofitions  to  which  that  wretched  condition 
had  fubjedled  them.  Towns,  upon  acquiring  the 
right  of  community,  became  lb  many  little  re- 
publicks,  governed  by  known  and  equal  laws. 
Liberty  was  deemed  fuch  an  efTential  and  charac- 
teriilic  part  in  their  conftitution,  that  if  any  flavc 
took  refuge  in  one  of  them,  and  refided  there  dur- 
ing a  year  without  being  claimed,  he  was  inflantly 
declared  a  freeman,  and  admitted  as  a  member  o^ 
the  community  \ 

fcponthe  As  One  part  of  the  people  owed  their  liberty  to 

Kuty  -^  ^  ^^^  eredlion  of  communities,  another  was  indebted 

to  them  for  their  fecurity.     Such   had   been   the 

ftate  of  Europe  during  feveraj  centuries,  that  felf^ 

[QJ  NOTE  XVI.  [R]  N  O  T  E  XVJl. 

[S]  NOTE  xviir. 

■^  ScatuC:  Humberti   Beilojoci   Dacber.    Spicel.   vol.  Ix.  i8^^ 
I  $5,     Charta  Comic.  Forenf,  ibid,  193, 

prefervatioa 
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prefervation  obliged  every  man  to  court  the  patron-  Sect.  I. 
age  of  fome  powerful  baron,  and  in  times  of  danger  ^""^v-^ 
his  icaftle  was  the  place  to  which  all  reforted  for 
fafety.  But  towns  furrounded  with  walls,  whofe 
inhabitants  were  regularly  trained  to  arms,  and 
bound  by  intereil,  as  well  as  by  the  mofl:  folemn 
engagements,  reciprocally  to  defend  each  other, 
afforded  a  more  commodious  and  fecure  retreat. 
The  nobles  began  to  be  confidered  as  of  iefs  im- 
portance, when  they  ceafed  to  be  the  fole  guardi- 
ans to  whom  the  people  could  look  up  for  protec- 
tion againft  violence. 

If  the  nobility  fuffered  fome  diminution  of  their  "pon  the 
credit  and  power  by  the  privileges  granted  to  thethecrowni 
cicies,  the  crown  acquired  an  increafe  of  both.  As 
there  were  no  regular  troops  kept  on  foot  in  any 
of  the  feudal  kingdoms,  the  Monarch  could  bring 
no  army  into  the  field  but  what  was  compofed  of 
foldiers  furnifhed  by  the  crown  vafTals,  always  jea- 
lous of  the  regal  authority  -,  nor  had  he  any  funds 
for  carrying  on  the  publick  fervice,  but  fuch  as  they 
granted  him  with  a  very  fparing  hand.  But  when 
the  members  of  communities  were  permitted  to 
bear  arms,  and  were  trained  to  the  ufe  of  thefe, 
this  in  fome  degree  fupplied  the  firft  defcd:,  and 
gave  the  crown  the  command  of  a  body  of  men 
independent  of  its  great  vafTals.  The  attachment 
of  the  cities  to  their  fovereigns,  whom  they  re- 
fpeded  as  the  firll  authors  of  their  liberties,  and 
^!]om  they  were  obliged  to  court  as  the  prote<5tors 

'^^  of 
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Sect*  I.  of  their  immunities  againft  the  domineering  fpirit 
^^''^     '  of  the  nobles,  contributed  fomewhat  towards  re- 
moving the  fecond  evil,  as,  on  -many  occafions,  it 
procured  the  crown  fupplies  of  money  which  added 
new  force  to  government  \ 

upon  the         The  acquifition  of  liberty  made  fuch  a  happy 
increareof  changre   in  the  condition  of  all  the  members   of 

jnduitty,  o 

communities^  as  roufed  them  from  that  inadion 
into  which  they  had  been  funk  by  the  wretch- 
ednefs  of  their  former  ftate.  The  fpirit  of  in- 
duilry  revived.  Commerce  became  an  objedl  of 
attention,  and  began  to  flourifh.  Population  in- 
creafed.  '  ndependence  was  eftablifhed  ;  and  wealth 
flowed  into  cities  which  had  long  been  the  feat  of 
poverty  and  opprefTion.  Wealth  was  accompanied 
by  its  ufual  attendants,  oilentation  and  luxury  ; 
and  though  the  former  was  inelegant  and  cumber- 
fome,  and  the  latter  indelicate,  they  led  gradually 
to  greater  refinement  in  manners,  and  in  the  habits 
of  life.  Together  with  this  improvement  in  man- 
ners, a  more  regular  fpecies  of  government  and 
police  was  introduced.  As  cities  grew  to  be  more 
populous,  and  the  occafions  of  intercourfe  among 
men  increafed,  ftatutes  and  regulations  multiplied 
of  courfe,  and  all  became  fenfible  that  their  com- 
mon fafety  depended  on  obferving  them  with  ex- 
a6tnefs,  and  on  punifhing  fuch  as  violated  them, 
with  promptitude  and  rigour.     Laws  and  fubordi- 

^  Ordon.  des  P^ois  de  Fiance,  torn,  i,  602.  785.    torn,  ii. 
318,  422, 

nation. 
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nation,  as  well  as  poliflied  manners,  taking  their  Sect.  I. 
rife  in  cities,  difFufed  themfelves  infenfibly  through 
the  reft  of  the  fociety. 

III.  The   inhabitants  of  cities  having;  obtained  P^'"^^- 

.  .  <->  bitants  ot 

perfonal  freedom  and  municipal  iurifdi6lion,  foon «''.'« ac- 

*  i  J  quire  poh- 

acquired  civil  liberty  and  political  power.     It  was  'icai  power 
a  fundamental  principle  in  the  feudal  fyftem  ofof  the  con- 
policy,  that  no  freeman  could  be  governed  or  taxed  ''"  '^"' 
unlefs  by  his  own  confent.     In  confequence  of  this, 
the  vaflals  of  every  baron  were  called  to  his  court, 
in  which  they  eftablifhed,  by  mutual  confent,  fuch 
regulations   as    they   deemed    moft    beneficial    to 
their  fmall  fociety,  and  granted  their  fuperior  fuch 
fupplies  of  money,  as  were  proportional  to  their 
abilities,  or  to  his  wants.     The  barons  themfelves, 
conformably   to  the  fame  maxim,  were  admitted 
into  the  fupreme  afTembly  of  the  nation,  and  con- 
curred with  the  fovereign  in  enabling  laws,  or  in 
impoling  taxes.     As  the  fuperior  lord,  according 
to  the  original  plan  of  feudal  policy,  retained  the 
dired  property  of  thofe  lands  which  he   granted, 
in  temporary  polTcfilon,    to  his  vaflals,   the  law, 
even   after  fiefs  became  hereditary,  flill  fuppofed 
this  original  pradlice  to  fubfifl,  and  a  baron  con- 
tinued to  be  ccnfidered  as  the  guardian  of  all  who 
refided  within  his  territories.     The  great  council 
of  each  nation,  whether  diftinguifhed  by  the  name 
of  a  parliament,  a  diet,  the  Cortes,  or  the  flates- 
general,  was  compofed  entirely  of  fuch   barons, 
and  dignified  ecclefiafticks,  as  held  immediately  of 

3  the 
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Sect.  I.  thc  crown.  Towns,  whether  fituated  within  the 
"^'^""'"'^  royal  domaine,  or  on  the  lands  of  a  fubjed,  de- 
pended for  protedion  on  the  lord  of  whom  they 
held.  They  had  no  legal  name,  no  political  ex- 
iftence,  which  could  entitle  them  to  be  admitted 
into  the  legiflative  aflembly,  or  could  give  them  any 
authority  there.  But  as  foon  as  they  were  enfran- 
chifed,  and  formed  into  Bodies  Corporate,  they 
became  legal  and  independent  members  of  the 
conftitution,  and  acquired  all  the  rights  efiential 
to  freemen.  Amongft  thefe,  the  mod  valuable, 
was  the  privilege  of  a  decifive  voice  in  enacting 
publick  laws,  and  granting  national  fubfidies.  It 
was  natural  for  cities,  accuftomed  to  a  form  of 
municipal  government,  according  to  which  no 
regulation  could  be  eftablifhed  within  the  com- 
munity, and  no  money  could  be  ralfed  but  by 
their  own  confent,  to  claim  this  privilege.  Thc 
wealth,  the  power  and  confideration  which  they 
^acquired  on  recovering  their  liberty,  added  weight 
to  their  claim  •,  and  favourable  events  happened, 
or  fortunate  conjundures  occurred  in  the  different 
kingdoms  of  Europe,  which  facilitated  or  for- 
warded their  obtaining  poffeflion  of  this  important 
right.  In  England,  one  of  the  firft  countries  in 
which  the  reprefentatives  of  boroughs  were  ad- 
mitted into  the  great  council  of  the  nation,  the 
41.D.126S.  barons  v/ho  took  arms  againft  Henry  III.  fum- 
moned  them  to  attend  parliament  in  order  to  add 
greater  popularity  to  their  party,  and  to  llrengthen 
the  barrier  againft  the  encroachment  of  regal  power, 
Jp  France,  Philip  the  Fair,  a  Monarch  no  kfs  faga- 
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clous  than  enterprizing,  confidered  them  as  inflru-  Sect.  I, 
rnents  which  might  be  employed  with  equal  ad-  ^"'^^ 
vantage  to  extend  the  royal  prerogative,  to  coun- 
terbalance the  exorbitant  power  of  the  nobles,  and 
to  facilitate  the  impofition  of  new  taxes.     With 
thefe  views,  he  introduced  the  deputies  of  fuch 
towns  as  were  formed  into  communities  into  the 
ftates-general  of  the  nation  ^.     In  the  Empire,  the 
wealth   and    immunities    of    the   Imperial   cities 
placed  them  on  a  level  with  the  moll  confiderable 
members  of  the  Germanick  body.     Confcious  of 
their  own  power  and  dignity,  they  pretended  to 
the  privilege  of  forming  a  feparate  bench  in  the  a.d.  1293^? 
diet  5  and  made  good  their  pretenfion  ^ 

But  in  what  way  foever  the  reprefentatives  of  The  happy 
cities  firft  gained  a  place  in  the  legiflature,  that  thi's'^pon 
event  had  great  influence  on  the  form  and  genius  of  sovemmenti; 
government.     It  tempered  the  rigour  of  ariftocra- 
tical  opprefTion,  with  a  proper  mixture  of  popular 
liberty :  It  fecured  to  the  great  body  of  the  peo- 
ple, who  had  formerly  no  reprefentatives,  adlive 
and  powerful  guardians  of  their  rights  and  privi- 
leges :  It  eftablillied  an  intermediate  power  between 
the  King  and  nobles,  to  which  each  had  recourfe 
alternately,  and  which  at  fome  times  oppofed  the 
ufurpations  of   the   former,    on   other  occafions 
checked  the  encroachments  of  the  latter.     As  foon 

y-  Pafquier  Recherches  de  la  France,  p.  8i,  edit.  Par.  1633. 
^  Pfeffel  Abrege  de  I'hiftoire  &  droic  d^Allemagne,  p.  408, 
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Sect.  I.  as  the  reprefentatives  of  communities  gained  any 
*^'~''~*^  degree  of  credit  and  influence  in  the  legiflature, 
the  fpirit  of  laws  became  different  from  what  it  had 
formerly  been  \  it  flowed  from  new  principles  j  it 
was  directed  towards  new  objeds  ,  equality,  order, 
the  publick  good,  and  the  redrefs  of  grievances, 
were  phrafes  and  ideas  brought  into  ufe,  and 
which  grew  to  be  familiar  in  theflatutes  and  jurif- 
prudence  of  the  European  nations.  Almofl:  all 
the  efforts  in  favour  of  liberty  in  every  country  of 
Europe,  have  been  made  by  this  new  power  in  the 
legiflature.  In  proportion  as  it  rofe  to  confidera- 
tion  and  influence,  the  feverity  of  the  arifl:ocratical 
fpirit  decreafed  ;  and  the  privileges  of  the  people 
became  gradually  more  extenflve  as  the  ancient 
and  .exorbitant  jurifdidion  of  the  nobles  was 
abridged  [T], 

The  people      IV.  The  inhabitants  of  towns  having  been  de- 

bert^'y  bv  en- clared  free  by  the  charters  of  communities,  that 

ment/'"    part  of  the  people  which  refided  in  the  country* 

and  was  employed  in  agriculture,  began  to  recover 

liberty  by  enfranchifement.     During  the  rigour  of 

feudal  government,  as  hath  been  already  obferved, 

the  great  body  of  the  lower  people  was  reduced 

to  fervitude.     They  were  flaves  fixed  to  the  foil 

which  they  cultivated,  and  together  with  it  were 

transferred  from  one  proprietor  to  another,  by  fale, 

or  by  conveyance.     The  fpirit  of  feudal  policy  did 

not  favour  the  enfranchifement  of  that  order  of 

•     men.     It  was  an  efl:abliflied  maxim,  that  no  vaflTal 

[T]  NOTE  XIX. 
'  could 
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could  legally  diminifli  the  value  of  a  fief,  to  the  Sect.  r. 
detriment  of  the  lord  from  whom  he  had  received  ^"^ 
it.     In  cozifequence  of  this,  manumifiion  by  the 
authority  of  the  immediate  mafter  was  not  valid : 
and  unlefs  it  was  confirmed  by  the  fuperior  lord  of 
whom  he  held,  Qaves  belonging  to  the  fief  did  not 
acquire  a  complete  right  to  their  liberty.     Thus  it 
became  necefTary  to  afcend  through  ail  the  grada- 
tions of  feudal  holding  to  the  Kino-,  the  lord  Para- 
mount  \      A  form  of  procedure  fo  tedious  and 
troublefome,    difcouraged.  the  pradlice  of  manu- 
mifiion.     Domeftic  or  perfonal  fiaves  often  ob- 
tained liberty  from  the  humanity  or  beneficence  of 
their  mailers,  to  whom  they  belonged  in  abfolute 
property.    The  condition  of  flaves  fixed  to  the  foil, 
was  much  more  unalterable. 

But  the  freedom  and  independence  which  one  Theme, 
part  of  the  people  had  obtained  by  the  inllitution pro^grcSof 
of  communities,  infpired  the  other  with  the  mod  ^^^^* 
ardent  defire  of  acquiring  the  fame  privileges  -,  and 
their  fuperiors,  fenfible  of  the  benefits  which  they 
themfelves  had  derived  from  former  concefTions, 
were  lefs  unwilling  to  gratify  them  by  the  grant 
of  new  immunities.     The  enfranchifement  of  (laves 
became  more    frequent  j    and   the    Monarchs   of 
France,    prompted  by  necefTity  no  lefs  than  by 
their  inclination  to  reduce  the  power  of  the  nobles,  a.d.t^u, 
endeavoured  to  render  it  general.     Louis  X.  and'''''^  *^'^' 
his  brother  Philip,    ilTued  ordinances,  declaring, 

*  Ecabliflemens  de  St,  Loui£,  lir.  ii,  ch,  34.  Ordcn.  torn.  i. 
283.  not.  (a), 

"  That 
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Sect.  I.  «  That  as  all  men  were  by  nature  free-born,  and 
as  their  kingdom  was  called  the  kingdom  of  Franks,^ 
they  determined  that  it  Ihould  be  fo  in  reality  as 
well  as  in  name  ;  therefore  they  appointed  that  en- 
franchifements  Ihonid  be  granted  throughout  the 
whole  kingdom,  upon  juft  and  reafonable  condi- 
tions ''."  Thefe  edidls  were  carried  inio  immediate 
execution  within  the  royal  domaine.  The  exam- 
ple of  their  fovereigns,  together  with  the  expeda- 
tion  of  confiderable  fums  which  they  might  raife 
by  this  expedient,  led  many  of  the  nobles  to  fet 
their  dependents  at  liberty  ;  and  fervitude  was  gra- 
dually abolifhed  in  almoil  every  province  of  the 
kingdom  [U].  In  Italy,  the  eilablifiiment  of  re- 
publican government  in  their  great  cities,  the  ge- 
nius and  maxims  of  which  v/ere  extremely  differ- 
ent from  thofe  of  the  feudal  policy,  together  with 
the  ideas  of  equality,  which  the  progrefs  of  com- 
merce had  rendered  familiar,  gradually  introduced 
the  pradlice  of  enfranchifmg  the  ancient  prediai 
flaves.  In  fome  provinces  of  Germany,  the  per- 
fons  who  had  been  fubjeft  to  this  fpecies  of  bond- 
age, were  releafed  ;  in  others,  the  rigour  of  their 
flate  was  mitigated.  In  England,  as  the  fpirit  of 
liberty  gained  ground,  the  very  name  and  idea  of 
perfonal  fervitude,  without  any  formal  interpofi- 
tion  of  the  Icgiflature  to  prohibit  it,  was  totally' 
baniihed. 

^  Ordon.  torn.  i.  p.  583,  6^^% 
*»U]  NOTE  XX. 
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The  efFe6ls  of  fuch  a  remarkable  change  in  the  Sect.  r. 
condition  of  fo  great  a  part  of  the  people,  could  rhT^^eas 
not  fail  of  beins;  confiderable  and  extenfive.     The  °^^^'' "p*"* 

*^  ^  ^  the  im- 

hufbandman,  mafter  of  his  own  induftry,  and  fe-  p^o^ement 
cure  of  reaping  for  himfelf  the  fruits  of  his  labour, 
became  the  farmer  of  the  fame  fields  where  he  had 
formerly  been  compelled  to  toil  for  the  benefit  of 
another.  The  odious  names  of  mailer  and  of  flavej 
the  mod  mortifying  and  depreffing  of  all  diflinc- 
tions  to  human  nature,  were  abolifhed.  New 
profpecls  opened,  and  new  incitements  to  ingenuity 
and  enterprize  prefentcd  themfelves  to  thofe  who 
were  emancipated.  The  expedation  of  bettering 
their  fortune,  as  well  as  that  of  raifing  themfelves 
to  a  more  honourable  condition,  concurred  in  call- 
ing forth  their  adivity  and  genius  •,  and  a  nume- 
rous clafs  of  men,  who  formerly  had  no  political 
exillence,  and  were  employed  merely  as  inilruments 
of  labour,  became  ufeful  citizens,  and  contributed 
towards  augmenting  the  force  or  riches  of  the  fo- 
eiety,  which  adopted  them  as  members. 


V.  The  various  expedients  which  were  employed  The! 


ntrcf* 


in  order  to  introduce  a  more  regular,  equal,  and  fl^',!"  °^, 
vigorous    adminiftration    of   iuftice,    contributed '"  ^'''^^"i- 

°  ^  -*  ^  itraticn  tr 

gready  towards  the  improvement  of  fociety.  What  ju/ii^e,  con- 
was  the  particular  mode  of  difpenfing  juflice  in  the 5m- 
the  feveral  barbarous  nations  which  overman  the^l)7o\T^y. 
Roman  Empire,  and  took  poflefiion  of  its  differ- 
ent provinces,  cannot  now  be  determined  with  cer- 
tainty.    We  may  conclude  from  the  form  of  go- 
vernment eftablilhed  among  them,  as  well  as  from 
Vol.  I,  E  .  their 
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Sect.!,  their  ideas  concerning  the  nature  of  fociety,  that 
the  authority  of  the  magiftrate  was  extremely  li- 
mited, and  the  independence  of  individuals  pro- 
portionally great.     Hiftory  and  records,  as  far  as 
thefe  reach  back,  judify  this  conclufion,  and  re- 
prefent  the  ideas  and  exercife  of  juftice  in  all  the 
countries  of  Europe,  as  little  different  from  thofe 
which  muft  take  place  in  a  itate  of  nature.     To 
maintain  the  order  and  tranquillity  of  fociety  by  the 
regular  execution  of  known  laws  -,  to  inflid  ven- 
geance on   crimes   deftrudlive  of   the  peace   and 
fafety  of  individuals,  by  a  profecution  carried  on 
in  the  name,  and  by  the  authority  of  the  commu- 
nity •,  to  confider  the  punifhment  of  criminals  as  a 
public  example  to  deter  others  from  violating  the 
lawjs ;  were  objeds  of  government  little  underilood 
in  theory,  and  lefs  regarded  in  pradice.     The  ma- 
giftrate could  hardly  be  faid  to  hold  the  fword  of 
juftice  ;  it  was  left  in  the  hands  of  private  per- 
fons.     Refentment  was  almoft  the  fole  motive  for 
profecuting  crimes ;  and   to  gratify  that  paffion, 
was  the  end  and  rule  in  punifning  them.     He  who 
fuffered  the  wrong,  was  the  only  perfon  who  had  a 
right  to  purfue  the  aggreftbr,  and  to  exad  or  to 
remit  the  punifliment.     From  a  fyftem  of  judicial 
procedure,  fo  crude  and  defedive  as  feems  to  be 
fcarcely  compatible  with  the  fubfiftence  of  civil  fo- 
ciety, diforder  and  anarchy  flowed.     Supsrftition 
concurred  with  this  ignorance  concerning  thd  na- 
ture of  government,  in  obftruding  the  adminiftra- 
tion  of  juftice,  or  in  rendering  it  capricious  and 
unequal.     To  provide  remedies  for  thefe  evils,  fo 

as 
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as  to  give  a  more  regular  courfe  to  juflice,  was,  Sect.  L 
during  feveral  centuries,  one  great  objedt  cf  poli- 
tical wifdom.  The  regulations  for  this  purpofe 
may  be  reduced  to  three  general  heads :  To  ex- 
plain thefe,  and  to  point  out  the  manner  in  which 
they  operated,  is  an  important  article  in  the  hiftory 
of  ibciety  among  the  nations  of  Europe. 

I.  The  firil  confidefable  (lep  towards  eilablifh- ™^ ^^^^'^^ 

A  ed  by  abo- 

ing;  an  equal  adminiftration  of  iuftice,  was  the  abo-  ^i^^'"g  '^« 

.  ....  .  ^practice  of 

iilhment  of  the  right  which  individuals  claimed  of  tmaie  war. 
waging  war  with  each  other,  in  their  own  name, 
and  by  their  own  authority.     To  repel  injuries, 
and  to  revenge  wrongs,  is  no  leis  natural  to  man 
tlian  to  cultivate  friend  (hip  :   and  while  fociety  re- ^'■'?'"^^ 

^  _     '  ideas  of  mn 

mains  in  its  moft  fimple  (late,  the  former  is  con-  concerning 
fidered  as  a  perfonal  right  no  lefs  unalienable  than^ 
the  latter.  Nor  do  men  in  this  fituation  deem  that 
they  have  a  title  to  redrefs  their  own  wrongs  alone  ; 
they  are  touched  with  the  injuries  of  thofe  with 
whom  they  are  conne6led,  or  in  whofe  honour  they 
are  inte reded  ;  and  are  no  lefs  prompt  to  avenge 
them.  The  favage,  how  imperfc6tly  foever  he 
may  comprehend  the  principles  of  political  union, 
feels  warmly  the  fentiments  of  focial  affedion,  and 
the  obligations  arifmg  from  the  ties  of  blood.  On 
the  appearance  of  an  injury  or  affront  offered  to 
his  family  or  tribe,  he  kindles  into  rage,  and  pur- 
fues  the  authors  of  it  with  the  keeneft  refentment. 
He  confiders  it  as  cowardly  to  exped  redrefs  from 
any  arm  but  his  own,  and  as  infamous  to  give  up 
to  another  the  right  of  determining  what  repara- 

E  2  tion 
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Sect,  I.  tion  he  {hould  accept,  or  with  what  vengeance  he 
ihould  reft  fatisfied. 

Ti^efeicad       The  maxims  and  practice  of  all  uncivilized  na- 
ticeofpri-'tions,  with  refpect  to  the  profecution  and  punifh- 
vate  war.    ^^^^  ^f  ofFcndcrs,  particularly  thofe  of  the  ancient 
Germans,  and  other  Barbarians  who  invaded  the 
Roman  Empire,  are  perfcdlly  conformable  to  thefe 
ideas  \     While  they  retained  their  native  fimpli- 
city  of  manners,  and  continued  to  be  divided  into 
fmall  tribes  or  focieties,  the  defcdls  in  this  imper- 
fect fyftem  of  criminal  jurifprudence  (if  it  merits 
that  name)  were  lefs  fenfibly  felt.     When   they 
came  to  fettle  in  the  extenfive  provinces  which 
they  had  conquered,  and  to  form  themfelves  into 
great  monarchies ;  when  new  obje6ts  of  ambition 
prefenting  themfelves,  increafed  both  the  number 
and  the  violence  of  their  dilTenfions,  they  ought  to 
have  adopted  new  maxims  concerning  the  redrefs 
of  injuries,  and  to  have  regulated  by  general  and 
equal  laws,  that  which  they  formerly  left  to  be  di- 
refled  by  the  caprice  of  private   palTion.      But 
fierce  and  haughty  chieftains,  accuftomed  to  avenge 
themfelves  on  fuch  as  had  injured  them,  did  not 
think  of  relinquifhing  a  right  which   they   con- 
fidered  as  a  privilege  of  their  order,  and  a  mark 
of  their  independence.     Lav/s  enforced  by  the  au- 
thority of  Princes  and  Magiftrates  who  poffefTed 
little  power,  commanded  no  great  degree  of  reve» 
rence.     The  adminiftration  of  juftice  among  rude 

^  Tacit,  de  Mor,  German,  cap,   21.     Veil.  Paterc.  lib.  ii. 
c.  118. 

illiterate 
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illiterate  people,  was  not  fo  accurate,  or  decifive.  Sect.  J. 
or  uniform,  as  to  induce  men  to  fubmit  implicitly  to 
its  determinations.  Every  offended  baron  buckled 
on  his  armour,  and  fought  redrefs  at  the  head  of 
his  vaflals.  His  adverfary  met  him  in  like  hoftile 
array.  Neither  of  them  appealed  to  impotent 
laws,  which  could  afford  them  no  protedlion.  Nei- 
ther of  them  would  fubmit  points,  in  which  their 
pafTions  were  warmly  interefted,  to  the  flow  deter- 
mination of  a  judicial  enquiry.  Both  trufted  to 
their  fwords  for  the  decifion  of  the  conteft.  The 
kindred  and  dependents  of  the  aggrefibr,  as  well 
as  of  the  defender,  were  involved  in  the  quarrel. 
They  had  not  even  the  liberty  of  remaining  neu- 
tral. Such  as  refufed  to  ad  in  concert  with  the 
party  to  which  they  belonged,  were  not  only  ex- 
pofed  to  infamy,  but  fubjeded  to  legal  penalties. 

The  different  kingdoms  of  Europe  were  torn  T}^^  p^''"'- 

jm-ni        T       •  -  1  -1        •  n  •        cio-js  effects 

and  afflicted,  durmg  leveral  centuries,  by  mteitineofit. 
wars,  excited  by  private  animofities,  and  carried 
on  with  all  the  rage  natural  to  men  of  fierce  man- 
ners, and  of  violent  paflions.  The  eftate  of  every 
baron  was  a  kind  of  independent  territory,  dif- 
joined  from  thofe  around  it,  and  the  hofliiities  be- 
tween them  were  perpetual.  The  evil  became  fo 
inveterate  and  deep-rooted,  that  the  form  and  laws 
of  private  war  were  afcertained,  and  regulations 
concerning  it  m.ade  a  part  in  the  fyflem,  of  jurif- 
prudcnce%  in.  the  fame  manner  as  if  this  pradice 

^  Beaumaroir  Couftumes  de  Beauvoifis,  ch.  59,  et  les  notes 
4e  Thaumalliere,  p,  447. 

E  3  had 
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Sect.  I.  had  been  founded  in  fome  natural  right  of  huma- 
nity, or  in  the  original  conftitution  of  civil  fociety. 

variousme-      Sq  o;reat  was  tTie  diforder,  and  fuch  the  calami- 

thods  em-        .  '-' 

ployed  in  tics  which  thcfc  perpetual  hoftilities  occafioned, 
aboiifhit.  that  various  efforts 'were  made  to  wreft  from  the 
nobles  this  pernicious  privilege  which  they  claimed. 
It  was  the  intereft  of  every  fovereign  to  abolifh  a 
pradice  which  almoft  annihilated  his  authority. 
Charlemagne  prohibited  it  by  an  exprefs  law,  as 
an  invention  of  the  devil  to  deftroy  the  order  and 
happinefs  of  fociety  ^ ;  but  the  reign  of  one  Mo- 
narch, however  vigorous  and  adive,  was  too  fhort 
to  extirpate  a  cuftom  fo  firmly  eflablifhed.  In- 
flead  of  enforcing  this  prohibition,  his  feeble  fuc- 
ceffors  durfl:  venture  on  nothing  more  than  to  ap- 
ply palliatives.  They  declared  it  unlawful  for  any 
perfon  to  commence  war,  until  he  had  Tent  a  for- 
mal defiance  to  the  kindred  and  dependents  of  his 
adverfary ;  they  ordained  that,  after  the  commif- 
fion  of  the  trefpafs  or  crime  which  gave  rife  to  a 
private  war,  forty  days  mud  elapfe  before  the  per- 
fon injured  Ihould  attack  the  vafTals  of  his  adver- 
fary ;  they  enjoined  all  perfons  to  fufpend  their 
private  animofitics,  and  to  ceafe  from  hoftilities 
when  the  King  was  engaged  in  any  war  againll  the 
enemies  of  the  nation.  The  church  co-operated 
with  the  civil  magiftrate,  and  interpofed  its  autho- 
rity in  order  to  extirpate  a  pradlice  fo  repugnant 
to  the  fpirit  of  Chriftianity.  Various  councils  if- 
fued  decrees,    prohibiting  all  private  wars  ;   and 

*=  Capitul.  A.  D.  8oi.     Edic.  Baluz.  Vol.  i.  p.  371 

denounced 
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denounced  the  heavieft  anathemas  againft  fuch  as  Sect.  I. 
fhould  difturb  the  tranquillity  of  fociety,  by  claim- 
ins  or  exercifino;  that  barbarous  rio-ht.     The  aid 
of  religion  was  called  in  to  combat  and  fubdue  the 
ferocity  of  the  times.     The  Almighty  was  faid  to 
have  manifefted,  by  vifions  and  revelations  to  dif- 
ferent perfons,  his  difapprobation  of  that  fpirit  of 
revenge,    which  armed  one  part  of  his  creatures 
againft  the  other.    Men  were  required,  in  the  name 
of  God,  to  (heath  their  fwords,  and  to  rem.ember 
the  facred  tics  which  united  them  as  Chriftians,  and 
as  members  of  the  fame  fociety.     But  this  jundlion 
of  civil  and  e.cclefiadick  authority,  though  ftrength- 
cned  by  every  thing  mod  apt  to  alarm  and  to  over- 
awe the  credulous  fpirit  of  thofe  ages,  produced 
no  other  efFe(^t  than  fome  temporary  fufpenfions  of 
hoftilities,  and  a  ceffation  from  war  on  certain  days 
and  feafons  confecrated  to  the  more  folemn  ads  of 
devotion.  The  nobles  continued  to  afiert  this  dan- 
gerous privilege  ;  they  rerufed  to  obey  fome  of  the 
laws  calculated  to  annul  or  circumfcribe  it ;  they 
eluded  others  •,  they  petitioned  i  they  remonftrated  ; 
they  ttruggled  for  the  right  of  private  war  as  the 
higheit  and  moil  honourable  diftindion  of  their 
order.     Even  lb  late  as  the  fourteenth  century,  we 
find  the  nobles  in  feveral  provinces  of  France  con- 
tending for  their  ancient   method  of  terminating 
their  differences  by  the  fword,  in  preference  to  that 
ot  fubmitting  them  to  the  decifion  of  any  judge. 
The  final  abolition  of  this  practice   in  that  king- 
dom, and  the  other  countries  in  which  it  prevailed, 
is  not  to  be  afcribed  fo  much  to  the  force  of  fta- 

E  4  tutes 
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Sect.  I.  tutcs  and  decrees,  as  to  the  gradual  increafe  of  the 
'"       royal  authority,  and  to  the  imperceptible  progrefs 
of  juiler  ientiments  concerning  government,  order, 
and  public  fecurity  [XJ, 

TheprohU      2,  The  prohibition  of  the  form  of  trial  by  lu- 

bition  of  .    .  -^^  ''    "^ 

trial  bvju-  dicial  combat,  was  another  confiderable  ftep  to- 
bat,  another  wards  the  introdu6lion  of  fuch  regular  government 
nTen?[n"the  as  fccured  publick  order  and  private  tranquillity. 

tiln  oFuf-  ^^  ^^^  ^^B^^  ^^  private  war  left  many^of  the  quar- 
*i«»  rels  among  individuals  to   be  decided,  like  thofe 

between  nations,  by  arms ;  the  form  of  trial  by 
judicial  combat,    which  was  eftablifhed  in  every 
country  of  Europe,  baniflied  equity  from  courts  of 
juftice,  and  rendered  chance  or  force  the  arbiter  of 
*    .       their  determinations.  In  civilized  nations,  all  tranf- 
aclions  of  any  importance  are  concluded  in  writing. 
Defers  in   The  exhibition  of  the  deed  or  inftrument  is  full 
proceedings  ^vidcnce  of  the  fad,  and  afcertains  with  precifion 
^Jic\\T'^'  "^^^^  ^^^^  party  has  ftipulated  to  perform.     But 
among  a  rude  people,  when  the  arts  of  reading  and 
writing  were  fuch  uncommon  attainments,  that  to 
be  mailer  of  either,  intitled  a  perfon  to  the  appel- 
lation of  a  clerk  or  learned  man,  fcarcely  any  thing 
was  committed  to  writing  but  treaties   between 
Princes,  their  grants  and  charters  to  their  fubjedls, 
or  fuch  tranfaclions  between  private  parties  as  were 
of  extraordinary  confequence,  or  had  an  extenfive 
efFe6l.      The  greater  part  of  affairs  in  common 
life  and  bufinefs,  were  carried  on  by  verbal  con- 

[X]  NOTE  xxr, 

tradts 
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tra6ls  or  promifes.  This,  in  many  civil  queflions,  Sfct.  f. 
not  only  made  it  difficult  to  bring  proof  fufficient  to 
eftablifh  any  claim,  but  encouraged  falfehood  and 
fraud  by  rendering  them  extremely  eafy.  Even  in 
criminal  cafes,  where  a  particular  fa61;  mud  be  af- 
certained,  or  an  accufation  be  difproved,  the  nature 
and  efFe6t  of  legal  evidence  was  little  underftood 
by  barbarous  nations.  To  define  with  accuracy 
that  fpecies  of  evidence  which  a  court  had  reafon 
toexpedt;  to  determine  when  it  ought  to  infill  on 
pofitive  proof,  and  when  it  fhould  be  fatisfied  with 
a  proof  from  circumftances  ♦,  to  compare  the  telli- 
mony  of  difcordant  witneiTes ;  and  to  fix  the  de- 
gree of  credit  due  to  each ;  were  difcuffions  too 
intricate  and  fubtile  for  the  jurifprudence  of  igno- 
rant ages.  In  order  to  avoid  encumbering  them- 
felves  with  thefe,  a  more  iimple  form  of  procedure 
was  introduced  into  courts  as  well  civil  as  criminal. 
In  all  cafes,  where  the  notoriety  of  the  fa6l  did 
not  furnifh  the  cleareil  and  moft  diredt  evidence, 
the  perfon  accufed,  or  he  againft  whom  an  a6tion 
was  brought,  was  called  legally,  or  offered  volun- 
tarily to  purge  himfelf  by  oath  ;  and  upon  his  de- 
claring his  innocence,  he  was  inllantly  acquitted  ^ 
This  abfurd  pra6lice  efFecftually  fcreened  guilt  and 
fraud  from  deteflion  or  punifhment,  by  render- 
ing the  temptation  to  perjury  fo  powerful,  that  it 
was  not  eafy  to  refift  it.  The  pernicious  effedts 
of  it  were  fenfibly  felt  •,  and  in  order  to  guard 

f  Leg.  Burgund.  Tit.  8,  &  45.  Leg.  Aleman.  Tit.  Sg.  Leg, 
Brtiwar,  Tit.  8.  §  5.  2.  &c, 

againft 
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Sect.  T.  againft  them,  the  laws  ordained,  that  oaths  fliould 
"  be  adminiftered  with  great  folemnity,  and  accom- 
panied with  every  circumftance  which  could  in- 
fpire  religious  reverence,  or  luperftitious  terror  ^. 
This,    however,    proved   a  feeble  remedy :    thefe 
ceremonious  rites  became  familiar,  and  their  im- 
preffion  on  the  imagination  gradually  diminifhed  ; 
men  who  could  venture  to  difregard  truth,  were 
not  apt  to  ftartle  at  the  folemnities  of  an  oath^ 
Their  obfirvation  of  this,  put  legiHators  upon  de- 
vifing  a  new  expedient  for  rendering  the  purgation 
by  oath  more  certain  and  fatisfa6lory.     They  re- 
quired the  perfon  accufed  to  appear  with  a  certain 
number  of  freemen,  his  neighbours  or  relations, 
who  corroborated  the  oath  which  he  took,  by  fwear- 
ing  that  they  believed  all  that  he  had  uttered  to  be 
true.     Thefe  were  called  Compurgators^  and  their 
number  varied  according  to  the  importance  of  the 
fubjecl  in  difpute,  or  the  nature  of  the  crime  with 
which  a  perfon  was  charged  ^.     In  fom.e  cafes,  the 
concurrence  of  no  lefs  than  three  hundred  of  thefe 
auxiliary  witnefTes  was  requifite  to  acquit  the  per- 
fon accufed  '.     But  even  this  device  was  found  to 
be  inefFcdual.      It  was  a  point  of  honour  with 
every  man  in  Europe,  during  feveral  ages,  not  to 
defert  the  chief  on  whom  he  depended,  and  to  ftand 
by  thofe  with  whom  the  ties  of  blood  connedted 
him.     Whoever  then  was  bold  enough  to  violate 

6  Du  Cange  GlolTar,  voc.  Juramenturriy  vol.  iii.  p.  1607, 
Edit,  Benedidl.  ^  i)\i  Cange,   ibid.  vol.  iii.  p,  1599. 

*  Spelman  GlofTar,  voc.  AJfath,  Gregor.  Turon.  Hift.  lib. 
viii.  c.  9. 
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the  laws,  was  fure  of  devoted  adherents,  willing  to  Sect.  I.  - 
abet,  and  eager  to  ferve  him  in  whatever  manner 
he  required.  The  formality  of  calling  Compur- 
gators, proved  an  apparent,  not  a  real  fecurity, 
againft  falfehood  and  perjury  ♦,  and  the  fentences 
of  courts,  while  they  continued  to  refer  every  point 
in  queftion  to  the  oath  of  the  defendant,  became 
fo  flagrantly  iniquitous  as  excited  univerfal  indig- 
nation againft  this  method  of  procedure  \ 

Sensible  of  thefe  defecls,  but  flrano-ers  to  the  Therein- 
manner  of  correcfting  them,  or  of  introducing  ap<aaiceof 
more  proper  form,  our  ancellors,  as  an  infallible  heaven : 
method  of  difcovering   truth,    and  of  guarding 
againfl  deception,    appealed  to  Heaven,  and   re- 
ferred every  point  in  difpute  to  be  determined,  as 
they  imagined,  by  the  decifions  of  unerring  wifdom 
and  impartial  juftice.     The  perfon  accufcd,  in  or- 
der to  prove  his   innocence,   fubmitted,  in   lome 
cafes,   to  trial,   by  plunging  his   arm  in   boiling 
water;  by  lifting  a  red-hot  iron  with  his  naked 
hand ;     by    walking     bare-foot     over     burning 
plough-fliares ;   or  by  other  experiments  equally 
perilous  and  formiidable.     On  other  occafions,  he  Particularly 
challenged  his  acculer  to  fight  him  in  fmg-le  com-  ccmbat. 
bat.     Ail  thefe  various  forms  of  trial  were  con- 
ducted with  many  devout  ceremonies  •,  the  mini- 
fters  of  religion  were  employed,  the  Ahriighty  was 
called  upon  to  interpofe  for  the  manifeilation  of 
guilt,  and  for  the  prote6liorr  of  innocence  -,  and 
whoever  efcaped  unhurt,  or  camiC  off  vidorious, 

^  Leg,  Langobard.  iib.  ii,  tit,  55.  §  34, 

was 
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Sect.  I.  was  pronounced  to  be  acquitted  by  the  Judgment 
^^""^       of  God  \ 

The  intro-       Among  all  the  whimfical  and  abfurd  inflitutions 

Auction  of 

this  praaice  which  owc  their  exiftence  to  the  weaknefs  of  hu- 
the  fuperrti-  man  reafon,  this,  which  fubmitted  queftions  that 
sSddLaysj^ffc^^^^J^^c  property,  the  reputation,  and  the  lives 
of  men,  to  the  determination  of  chance,  or  of 
bodily  ftrength  and  addrefs,  appears  to  be  the  moft 
extravagant  and  prepofterous.  There  were  cir- 
cumftances,  however,  which  led  the  nations  of  Eu- 
rope to  confider  this  equivocal  mode  of  deciding 
any  point  in  contefl:,  as  a  direct  appeal  to  Heaven, 
and  a  certain  method  of  difcovering  its  will.  As 
men  are  unable  to  comprehend  the  manner  in  which 
the  Almighty  carries  on  the  government  of  the  uni- 
verfe,  by  equal,  fixed,  and  general  laws,  they  are 
apt  to  imagine,  that  in  every  cafe  which  their  paf- 
fions  or  intereft  render  important  in  their  own  eyes, 
the  Supreme  Ruler  of  all  ought  vifibly  to  difplay 
his  power,  in  vindicating  innocence  and  puniihing 
vice.  It  requires  no  inconfiderable  degree  of  fci- 
ence  and  philofophy  to  corredl  this  popular  error. 
But  the  fentiments  prevalent  in  Europe  during  the 
dark  ages,  inflead  of  corredling,  ftrengthened  it. 
Religion,  for  feveral  centuries,  confided  chiefly  in 
believing  the  legendary  hiftory  of  thofe  faints  whofe 
names  croud  and  difgrace  the  Romifh  calendar* 
The  fabulous  tales  concerning  their  miracles,  had 
been  declared  authentick  by  the  bulls  of  Popes,  and 

^  Murat,  DifTcrtatio  de  judiciis  Dei,    Antiqu;t.  Italic,  vol,  iii, 
p  612. 
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the  decrees  of  councils  ;  they  made  the  great  Tub-  Sect-  L 
je6l  of  the  inftrudlions  which  the  clergy  offered  to^  ^  ' 
the  people,  and  were  received  by  them  with  im- 
plicit credulity  and  admiration.  By  attending  to 
thefe,  men  were  accuflomed  to  believe  that  the 
cftabli(hed  laws  of  nature  might  be  violated  on  the 
mofl  frivolous  occafions,  and  were  taught  to  look 
rather  for  particular  and  extraordinary  ads  of 
power  under  the  divine  adminiftration,  than  to 
contemplate  the  regular  progrefs  and  execution  of 
a  general  plan.  One  fuperftition  prepared  the  way 
for  another ;  and  whoever  believed  that  the  Su- 
preme Being  had  interpofed  miraculoufly  on  thofe 
trivial  occafions  mentioned  in  legends,  could  not 
but  expedl  his  intervention  in  matters  of  greater 
importance^  when  folemnly  referred  to  his  decifion. 

With  this  fuperftitious  opinion,    the  martial  a^J  iike- 

.  .  wife  by 

fpirit  of  Europe,  during  the  middle  ages,  concurred  their  mar- 
in  eflablilhing  the  mode  of  trial  by  judicial  com-^'^  ^''*^* 
bat.  To  be  ready  to  maintain  with  his  fword 
whatever  his  lips  had  uttered,  was  the  firll  maxim 
of  honour  with  every  gentleman.  To  aflert  their 
own  rights  by  force  of  arms,  to  inflid  vengeance 
on  thofe  who  had  injured  or  affronted  them,  were 
the  diftindtion  and  pride  of  high-fpirited  nobles. 
The  form  of  trial  by  combat  coinciding  with  this 
maxim,  flattered  and  gratified  thefe  pafTions.  Every 
man  was  the  guardian  of  his  own  honour,  and  of 
his  own  life  -,  the  juflice  of  his  caufe,  as  well  as  his 
future  reputation,  depended  on  his  own  courage 
and  prowefs.  This  mode  of  decifion  was  con- 
fide red. 
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T.  fidered,  ilccordingly,  as  one  of  the  happieft  efForts 
of  wife  policy  ,  and  as  foon  as  it  was  introduced^ 
all  the  forms  of  trial  by  fire  or  water,  and  other  fu- 
perftitious  experioients,  fell  into  difufe,   or  were 
employed  only  in  controverfies  between  perfons  of 
inferior  rank.     The  trial  by   com.bat  was   autho- 
rized over  all  Europe,  and  received  in  every  coun- 
try  with  equal  fatisfadlion.     Not  only  queftions 
concerning  uncertain  or  contefted  fa6ls,  but  general 
and  abftrad  points  in  law,  were  determined  by  the 
iffue  of  a  combat  -,  and   the   latter  was  deemed  a 
method  of  difcovering  truth  more  liberal  as  well 
as  more  fatisfacbory,  than  that  by  examination  and 
argument.     Not  only  might  parties,  whole  minds 
v/ere  exafperated  by  the  eagernefs  and  the  hoftility 
of  oppofition,  defy  their  antagonift,  and  require  him 
to  make  good  his  charge,  or  to  prove  his  innocence, 
with  his  fword  -,  but  witnefies,  who  had  no  intereft 
in  the  ilTue  of  the  queilion,  though  called  to  declare 
the  truth  by  laws  which  ought  to  have  afforded  them 
protection,  were  equally  expofed  to  the  danger  of 
a  challenge,  and  equally  bound  to  alfert  the  vera- 
city of  their  evidence  by  dint  of  arms.     To  com- 
plete the  abfurdities  of  this  military  jurifprudence, 
even  the  character  of  a  judge  v/as  not  facred  from 
its  violence.  Any  one  of  the  parties  might  interrupt 
a  judge  when  about  to  deliver  his  opinion;  might 
accufe  him  of  iniquity  and  corruption  in  the  moft 
reproachful  terms,  and  throwing  down  his  gauntlet, 
might  challenge  him  to  defend  his   integrity   in 
the  field  i  nor  could  he,  without  infamy,    refufe 

to 
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to  accept  the  defiance,  or  decline  to  enter  the  lifts  Sect.  I, 
againft  fuch  an  adverfary.  '      "^ 

Thus  the  form  of  trial  by  combat,  like  other  ^t become* 

univerfal, 

abules,  fpread  gradually,  and  extended  to  all  per- 
fons,  and  almoft  to  all  cafes.  Ecclefiafticks,  women, 
minors,  fuperannuated  and  infirm  perfons,  who  could 
not  with  decency  or  juftice  be  compelled  to  take 
arms,  and  to  maintain  their  own  caufe,  were  obliged 
to  produce  champions,  whom  they  engaged,  by  af* 
fedtion  or  rewards,  to  fight  their  battles.     The  fo- 
lemnities  of  a  judicial  combat  were  fuch  as  were 
natural  in  an  adion,  which  was  confidered  both  as 
a  formal  appeal  to  God,  and  as  the  final  decifion 
of  queftions  of  the  higheil  moment.     Every  cir- 
cumftance  relating  to  them,  was  regulated  by  the 
edi(5ts  of  Princes,  and  explained  in  the  comments 
of  lawyers,  with  a  minute  and  even  fuperftitious 
accuracy.     Skill  in  thefe  laws  and  rites  was  the 
only  fcience  of  which  warlike  nobles  boafled,  or 
which  they  were  ambitious  to  attain  ". 

By  this  barbarous  cuflom,   the  natural  courfe  The  perni- 
cious etiecls 

of  proceeding,  both  in  civil  and  criminal  queftions,  of  it, 
was  entirely  perverted.  Force  ufurped  the  place  of 
equity  in  courts  of  judicature,  and  juftice  was  ba- 
niftied  from  her  proper  manfion.  Difcernment, 
learning,  integrity,  were  qualities  lefs  necefTary  to 
a  judge,  than  bodily  ftrength  and  dexterity  in  the 

"*  See  a  curious  difcourfe  concerning  the  laws  of  judicial  com- 
bat, by  Thomas  of  Woodltock,  Duke  of  Glouceiler,  uncle  to 
Richard  If.  in  Spelman's  GioiTcir.  voc.  Campus, 

ufe 
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StcT.  L  ufeofarms.  Daring  courage,  and  fuperior  vigour 
""""^  or  addreis,  were  of  more  moment  towards  fecuring 
the  favourable  iffue  of  a  fuit,  than  the  equity  of 
a  cauie,  or  the  clearnefs  of  the  evidence.  Men, 
of  courfe,  applied  themfelves  to  cultivate  the  ta- 
lents which  they  found  to  be  of  greatefl  utility. 
As  flrength  of  body  and  addrefs  in  arms  were  no 
lefs  requifite  in  thofe  lifts  which  they  were  obliged 
to  enter  in  defence  of  their  private  rights,  than  in 
the  field  of  battle,  where  they  met  the  enemies  of 
their  country,  it  became  the  great  objed  of  edu- 
cation, as  well  as  the  chief  employment  in  life,  to 
acquire  thefe  martial  accomplifhments.  The  ad- 
miniftration  of  juftice,  inftead  of  accuftoming  men 
to  liften  to  the  voice  of  equity,  or  to  reverence  the 
decifions  of  law,  added  to  the  ferocity  of  their 
manners,  and  taught  them  to  confider  force  as  the 
great  arbiter  of  right  and  wrong. 

Various  ex.      These  pemicious  effeds  of  the  trial  by  combat 

pedients  for  r        i      •  i  i  t  i 

aboiifhing    were  lo  obvious,  that  they  did  not  altogether  efcape 
tic'c/'^*^'    the  view  of  the  unobfervino;  age  in  which  it  was 


'O     **D' 


introduced.  The  clergy,  from  the  beginning,  re- 
monftrated  againfl:  it  as  repugnant  to  the  fpirit  of 
Chriftianity,  and  fubverfive  of  juftice  and  order". 
But  the  maxims  and  paffions  which  favoured  it,  had 
taken  fuch  hold  of  the  minds  of  men,  that  they 
difregarded  admonitions  and  cenfures,  which,  on 
other  occafions,  would  have  ftruck  them  with 
terror.  The  evil  was  too  great  and  inveterate  to 
yield  to  that  remedy,  and  continuing  to  increafe, 
°  Du  Cange  Gloflar.  voc.  Duelhmt  vol.  ii,  p,  1675, 
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the  civil  power  at  length  found  it  necelTarv  to  in-  Sect.  I. 
terpofe.  Confcious,  however,  of  their  own  limited 
authority,  monarchs  proceeded  with  caution,  and 
their  firit  attempts  to  reltrain,  or  to  let  any  bounds 
to  this  pradlice,  were  extremely  feeble.  One  of  the 
eariiell  reflricflions  of  this  pradice  which  occurs  in 
the  hiftory  of  Europe,  is  that  of  Henry  I.  of  Eng- 
land. It  extended  no  farther  than  to  prohibit 
the  trial  by  combat  in  quefiions  concerning  pro- 
perty of  fmall  value  ".  Louis  VII.  of  France  imi- 
tated his  example,  and  ifllied  an  edicl  to  the  fame 
effedl  p.  St.  Louis,  whofe  ideas  as  a  Icf^iflator  were 
far  fuperior  to  thofe  of  his  age,  endeavoured  to  in- 
troduce a  more  perfed  jiirifprudence,  and  to  fub- 
flitute  the  trial  by  evidence,  in  place  of  that  by 
combat.  But  his  regulations,  with  refpedt  to  this, 
were  conFiiied  to  his  ov/n  domains ;  for  the  great 
vaiTals  of  the  crown  pofieiTed  fuch  independent 
authority,  and  were  fo  fondly  attac!>ed  to  the  an- 
cient pra6lice,  that  he  durfl  not  venture  to  extend 
it  to  the  whole  kingdom.  Some  barons  volunta- 
rily adopted  his  regulations.  Tohe  fpirit  of  courts 
of  juilice  became  averfe  to  the  mode  of  decifion 
by  combat,  and  difcouraged  it  on  every  occafion. 
The  nobles,  neverthelefs,  thought  it  fo  honourable 
to  depend  for  the  fecurity  of  their  lives  and  for- 
tunes on  their  own  courage  alone,  and  contended 
with  fo  much  vehemence  for  the  prefervation  of 
this  favourite  privilege  of  their  order,  that  the  fuc- 

«  BrulTel  Ufage  des  Fiefs,  vol,  ii.  p.  ^62, 
P  OrdoDi  torn.  i.  p.  16. 

Vol.  h  ,  ^  ceiTors 
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Sect.!.  celTors  of  St.  Louis,  unable  to  oppofe,  and  afraid 
of  offending  luch  powerful  fubjecls,  v/ere  obliged 
not  only  to  tolerate,  but  to  authorize  the  pradtice 
which  he  had  attempted  to  abolifh  '^.      In  other 
countries  of  Europe,  efforts  equally  zealous  were 
employed  to  maintain  the  eftablidied  cuftom  -,  and 
fimiiar  concefTions  were  extorted  from  their  refpec- 
tive  fovereigns.     It  continued,  however,  to  be  an 
objecl  of  policy  vvith  every  monarch  of  abilities  or 
vigour,  to  explode  the  trial  by  combat  -,  and  vari- 
ous edi(5ls  were  iffued  for  this  purpofe.     But  the 
obfcrvation  which  was  made  concerning  the  right 
of  private  war,  is  equally  applicable  to  the  mode 
of  trial   under  review.     No  cuftom,  how  abfurd 
foever  it  may  be,  if  it  has  fubfilled  long,  or  de- 
rives its  force  from  the  manners  and  prejudices  of 
the  nge   in  which  it  prevails,  was  ever  abolidied 
by  the   bare  promulgation  of   laws   and  fl:atutes. 
The  fentiments  of  the  people  mud:  change,  or  fome 
new  power  lufHcient  to  counteradl  it  mufl:  be  in- 
troduced.    Such  a  change,  accordingly,  took  place 
in  Europe,  as  fcience  gradually  increafed,  and  lb- 
ciety  advanced  tov/ards  more  perfect  order.      In 
proportion  as  the  prerogative  of  Princes  extended, 
and  came  to  acquire  new  force,  a  power,  interefied 
in  fupprefiing  every  pradlice  favourable  to  the  in- 
dependence of  the  nobles,  was  introduced.     The 
flruggle,  neverthelefs,  fubfified  for  feveral  centu- 
ries ;    fometimes   the    new   regulations   and  ideas 
feemed  to  gain  ground  -,  fometimes  ancient  habits 
recurred  ;  and  though,  upon  the  v/hole,  the  trial 
^  Ordon.  torn.  i.  p.  328.  39c.  435, 

by 
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oy  combat  went  more  and  more  into  dilute,  yet  Sect,!. 
inftances  of  it  occur,  as  late  as  the  fixteenth  cen^  'r~  -^ 
tury,  in  the  hiftory  both  of  France  and  of  Eng- 
land. In  proportion  as  it  declined,  the  regular 
adminiftration  of  juftice  was  reftored,  the  proceed- 
ings of  courts  were  dire^led  by  known  laws,  the 
Hudy  of  thtfe  became  an  objed:  of  attention  to 
judges,  and  the  people  of  Europe  advanced  fail 
towards  civility,  when  this  great  caufe  of  the  fero- 
city of  their  manners  was  removed  [Y]. 

3.  By  authorizing  the  right  of  appeal  from  theThepriy?- 
courts  of  the  Barons  to   thofe  of  the  King,  and  peeling  from 
fubjecling  the  decifions  of  the  for*mer  to  the  review  l/.he  ba- 
of  the  latter,    a  new  flep,    not  lels  cOnfiderable''°"^' ^"^" 

'  i  '  ther  great 

than  thofe  which  I  have  already  mentioned,  was  i^^pf^y^"    , 

^ .      .  r»ent  in  ths 

taken  towards  eftabiilhing  the  regular,  ccnfiflent,  adminifira^ 
and  vigorous  adminiftration  of  juflice.     Among  ucc. 
ail  the  encroachments  of   the  feudal   nobles  on 
the  prerogative  of  their  Monarchs,  their  ufurping 
the  admjiniftration  of  juftice  with  fupreme  autho- 
rity, both  in  civil  and  criminal  caufes,  v/ithin  the 
precin&s  of  their  own  eftates,  was  the  mod  fin- 
gular.     In  other  nations,  fubje6ls  have  contended 
with  their  Princes,  and  have  endeavoured  to  ex- 
tend their  ov/n  power  and  privileges  -,  but  in  the 
hiftory  of  their  ftruggles  and  pretenfions,  we  dif- 
cover    nothing    fimilar    to   this   right   which  the 
feudal  barons  claimed,    and  acquired.      It  muft  Origin  of 
have  been  fomething  peculiar  in  their  genius  and  Lid  indel'"^ 
planners  that  fuggefted  this  idea,  and  prompted  P-^!;f,^"2^^^^ 

[YJ  NOTE  XXrr.  thenobilit;. 

1^  2  them 
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Sect.!,  them  to  infill  on  fuch  a  claim.  Among  the  rude 
''^"**' people  who  conquered  the  various  provinces  of 
the  Roman  Empire,  and  ellablifhed  new  king- 
doms there,  the  paffion  of  refentment,  too  impe- 
tuous to  bear  controul,  w^s  permitted  to  remain 
almoil  unreftrained  by  the  authority  of  laws. 
The  perfon  offended,  as  has  been  obferved,  re- 
tained not  only  the  right  of  profecuting  but  of 
punifiiing  his  adverfary.  To  him  it  belonged  to 
inBi-fl  fuch  veno-eance  as  fatiated  his  ra,qe,  or  to 
accept  of  fuch  fatisfa^lion  as  appeafed  it.  But 
while  fierce  barbarians  continued  to  be  the  fole 
judges  in  their  own  caufe,  their  enmities  were  im- 
placable, and  immortal*,  they  fet  no  bounds  either 
to  the  degree  of  their  vengeance,  or  to  the  dura- 
tion of  their  refentment.  The  excefles  vvhich  this 
occafioned,  proved  fo  deftru6live  of  peace  and 
order  in  fociety,  as  forced  them  to  think  of  fome 
remedy.  At  (irfl,  arbiters  interpof^fd,  and  by  per- 
fuafion  or  intreaty  prevailed  on  the  party  offended 
to  accept  of  a  line  or  compolition  from  the  ag- 
greffor,  and  to  drop  all  farther  profecution.  But 
as  lubmiffion  to  perfons  v/ho  had  no  legal  or  magi- 
fterial  authority  was  altogether  voluntary,  it  be- 
came neceffary  to  eliablilli  judges  with  power 
fufticienc  to  enforce  their  own  decifions.  The 
leader  v/hom  they  were  accullomed  to  follow  and 
to  obey,  whofe  courage  they  refpecled,  and  in 
whofe  integrity  thi^y  placed  confidence,  was  the 
perfon  to  whom  a  martial  people  naturally  com- 
mitted this  important  prerogative.  Every  chieftain 
was  the  commander  of  his  tribe  in  war,  and  their 
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judge  in  peace.  Every  baron  led  his  vaflals  to  ^fcr.  I. 
the  field,  and  adminiftered  judice  to  them  in  his  *-'''^^'*^ 
hall.  Their  high-fpirited  dependents  would  not 
have  recognized  any  other  authority,  or  have  fub- 
mirted  to  any  other  jurifdidion.  But  in  times  of 
turbulence  and  violence,  the  exercife  of  this  new 
funftion  was  attended  not  only  with  trouble,  but 
with  danger.  Ko  perfon  couid  afTume  the  cha- 
rafter  of  a  judge,  if  he  did  not  polfels  power  fuf- 
ficient  to  proteft  tliQ  one  party  from  the  violence 
of  private  revenge,  and  to  compel  the  other  to 
accept  of  fuch  reparation  as  he  enjoined.  In  cor^ 
fideration  of  the  extraordinary  efforts  which  this 
ofHce  required,  judges,  befides  the  fine  v/hich  they 
appointed  to  be  paid  as  a  compenfation  to  the 
perfon  or  family  who  had  been  injured,  levied  an 
additional  fum  as  a  recompence  for  their  own 
labour ;  and  in  all  the  feudal  kingdoms  the  latter 
was  not  only  as  precifely  afcertained,  but  as  regu- 
larly exadled,  as  the  former. 

Thus,  by  the  natural  operation  of  circumftances  The  extent 
peculiar  to  the  manners  or  political  flate  of  the  feas^'oftTiI^ 
feudal  nations,  feparate  and  territorial  jurifdiclions  ^'^^^'^»^' 
came  not  only  to  be  eftablifned  in  every  kingdom, 
but  v/ere  eilabliilied  in  fuch  a  way,  that  the  in- 
tereil  of  the  barons  concurred  with  their  ambition 
in  maintaining  and  extending  them.     It  was  not 
merely  a  point  of  honour  with  the  feudal  nobles 
to  difpenfe  juftice  to  their  vafTals ;  but  from  the 
exercife  of  that  power  arofe  one  capital  branch  of 
{heir  revenue  j  and  the  emoluments  of  their  courta 
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Sect.  T,  were  frequently  the  main  fupport  of  their  dignit)^* 
It  v/as  with  infinite  zeal  that  they  aflerted  and 
defended  this  high  privilege  of  their  order.  By 
this  inftitution,  however,  every  kingdom  in  Eu-  § 
rope  was  fplit  into  as  many  feparate  principalities  I 
as  it  contained  powerful  barons.  Their  valTals, 
whether  in  peace  or  in  war,  were  hardly  fenfible 
of  any  authority,  but  that  of  their  fuperior  lord. 
They  felt  themfelves  fubjecft  to  no  other  com- 
mand. They  were  amenable  to  no  other  jurif- 
didtion.  The  ties  which  linked  tocrether  thefe 
fmaller  confederacies  became  clofe  and  firm  ;  the 
bonds  of  public  union  relaxed,  or  were  diffolved. 
The  nobles  ftraiiied  their  invention  in  devifmg  re- 
gulations which  tended  to  afcertain  and  perpetuate 
this  diftinflion.  In  order  to  guard  againft  any 
appearance  of  fubordination  in  their  courts  to 
,  thofe  of  the  crown,  they  conftrained  their  mo- 
harchs  to  prohibit  the  royal  judges  from  enter- 
ing their  territories,  or  from  claiming  any  jurif- 
didion  there  -,  and  if,  either  through  miftake,  or 
from  the  fpirit  of  encroach maent,  any  royal  judge 
ventured  to  extend  his  authority  to  the  vafTals  of 
a  baron,  they  might  plead  their  right  of  exemp- 
tion, and  the  lord  of  whom  they  held  could  not 
only  refcue  them  out  of  his  hands,  but  was  inti- 
tled  to  legal  reparation  for  the  injury  and  affront 
offered  to  him.  The  jurifdidlion  of  the  royal 
judges  fcarcely  reached  beyond  the  narrow  limits 
of  the  King's  demcfnes.  Inflead  of  a  regular  gra- 
dation of  courts,  all  acknowledging  the  authority 
pf  the  Tame  general  laws,  and  looking  up  to  thefe 
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as  the  guides  of  their  decifions,  there  were  in  Sect.  I. 
every  feudal  kingdom  a  thoufand  independent  tri-  '^  ' 
bunals,  the  proceedings  of  which  were  directed  by- 
local  culloms  and  contradictory  forms.  The  col- 
lifion  of  jurifdiclion  among  thefe  numerous  courts 
often  retarded  the  execution  of  juilice  :  The 
variety  and  caprice  of  their  modes  of  procedure 
mull  have  for  ever  kept  the  adminiftration  of  it 
from  attaining  any  degree  of  uniformity  or  per- 
fedion. 

All  the  monarchs  of  Europe  perceived  thefe  Expedients 
encroachments  on  their  jurifdiclion,  and  bore  them  order  to  ii- 
wich  impatience.   But  the  ufurpations  of  the  nobles  iT{h  iT/  ^ 
were  fo  firmly  eftablifhed,  and  the  danger  of  en- 
deavouring to  overturn  them  by  open  force  was 
fo  manifeil,    that  they   were   obliged    to   remain 
fatisfied  with  attempts  to.  undermine  them.     Vari- 
ous expedients  were  employed  for  this  purpofe  ; 
each  of  which  merit  attention,  as  they  mark  the 
progrefs  of  law  and  equity  in  the  feveral  kingdoms 
of  Europe,     At  firil,  Princes  endeavoured  to  cir- 
cumfcribe  the  jurifdidion  of  the  barons,  by  per- 
mitting them  to  take  cognizance  only  cf  fmailer 
offences,  referving  thofe  of  greater  moment,  under 
the  appellation  of  Pleas  cf  the  Crovcn^  and  Royal 
Caufes^  to  be   tried   in  the  King's  courts.     This 
affected  only  the  barons  of  inferior  note  ;  the  more 
powerful  nobles  fcorned  fuch  a  diftindlion,    and 
not  only  claimed  unlim.ited  jurifdiction,  but  obliged 
their    fovereigns    to    grant   them    charters,    con- 
yeying  or  recognizing  this  privilege  in  the  raoft 
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Sect.!,  umple  form.  The  attempt,  neverthelefs,  was  pivo- 
ductive  of  feme  good  confequences,  and  paved~ 
the  way  for  more.  It  turned  the  attention  of  men 
towards  a  jurifdiclion  dilrind:  from  that  of  the 
baron  whofe  vafTals  they  were ;  it  accuiiomed  them 
to  the  pretenfions  of  fuperiority  which  the  crown 
claimed  over  territorial  judges  5  and  taught  them, 
when  oppreffed  by  their  own  fuperior  lord,  to  look 
up  to  their  fovereign  as  their  proteclor.  'i  his 
facilitated  the  introdudiion  of  appeals,  by  which 
Princes  brought  the  decifions  of  the  barons'  courts 
under  the  review  of  the  royal  judges.  While  trial 
by  combat  fubfifted  in  full  vigour,  no  point  de- 
cided according  to  that  mode,  could  be  brought 
under  the  review  of  another  court.  It  had  been 
referred  to  the  judgment  of  God  ^  the  ilTue  of 
battle  had  declared  his  will ;  and  it  v/ould  have 
been  impious  to  have  called  in  quefiion  the  equity 
of  the  divine  decifion.  But  as  foon  as  that  bar- 
barous cufliom  began  to  fall  into  difufe.  Princes 
encouraged  the  vafTals  of  the  barons  to  fue  for 
redrefs,  by  appealing  to  the  royal  courts.  ,  The 
progrefs  of  this  practice,  however,  v/as  flow  and 
gradual.  The  firPc  inftances  of  appeals  were  on 
account  of  the  clelay^  or  the  refufal  of  jufiice  in  the 
baron's  court ;  and  as  thefe  were  countenanced 
-  by  the  ideas  of  fubordination  in  the  feudal  con- 
flitution,  the  nobles  allowed  them  to  be  intro- 
duced without  much  oppolition.  But  vv'lien  thefe 
were  followed  by  appeals  on  account  of  the  in- 
jiiftice  or  iniquity  of  the  fentcnce^  the  nobles  then 
began  to  be  fenfibie,  that  if  this  innovation  became 
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general,  the  fhadow  of  power  alone  would  remain  Sect.  I. 
in  their  hands,  and  ail  real  authority  and  jurii- 
didlion  would  centre  in  thofe  courts  which  pof- 
feflcd  the  right  of  review.  They  inftantly  took 
the  alarm,  remonftrated  againft  the  encroachment, 
and  contended  boldly  for  their  ancient  privileges. 
But  the  nionarchs  in  the  different  kino-doms  of 
Europe  purfued  their  plan  v/ith  fteadinefs  and  pru- 
dence. Though  forced  to  fufpend  their  opera- 
tions on  fome  occafions,  and  feem.ingly  to  yield 
when  any  formidable  confederacy  of  their  valTals 
united  againft  them,  they  refumed  their  meafures 
as  foon  as  they  obferved  the  nobles  to  be  remifs 
or  feeble,  and  pufhed  them  with  vigour.  They 
appointed  the  royal  courts,  which  originally  wei-e 
ambulatory,  and  irregular  with  refpedt  to  their 
times  of  meeting,  to  be  held  in  a  fixed  place,  and 
at  ftated  feafons.  Thev  were  folicitous  to  name 
judges  of  more  diflinguiflied  abilities  than  fuch  as 
prefided  in  the  courts  of  the  barons.  Thty  added 
dignity  to  their  charadler,  and  fplendour  to  their 
affemblies.  They  laboured  to  render  their  forms 
regular,  and  their  decrees  confident.  Such  judi- 
catories becam^e,  of  courfe,  the  objedls  of  publick 
confidence  as  well  as  veneration.  The  people, 
relinquifhing  the  partial  tribunals  of  their  lords, 
were  eager  to  bring  every  fubjed  of  conteil  under 
the  more  equal  and  difcerning  eye  of  thofe  whom 
their  fovereign  had  chofen  to  give  judgment  in 
his  name.  Thus  Kings  became  once  more  the 
heads  of  the  community,    and  the  difpenfers  of 
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Sect.  I.  juflice  to  their  fubjecls.  The  barons,  in  fome 
^"^""^  kingdoms,  ceafed  to  exercile  their  right  of  jurif- 
didion,  becaufe  it  funk  into  contempt ;  in  others, 
it  was  circumfcribed  by  fuch  regulations  as  ren- 
dered it  innocent,  or  it  was  entirely  abolifhed  by 
exprefs  flatutes.  Thus  the  adminiftration  of  juf- 
tice  taking  its  rife  from  one  fource,  and  following 
one  dire^ion,  held  its  courfe  in  every  ftate  with 
more  uniformity,  and  with  greater  force  [Z]. 

Thereguia-      VL  The  forms  and  maxims  of  the  canoa  law, 
canon  law    which  wcrc  bccome  univerfally  refpeclable  from 
more  pl^rfea  ^^cir  authotity  in  the  fpiritual  courts,  contributed 
a_arai»ifl:ra-  ^q^  ^  little  towards  thcfe  improvements  in  jurif- 
prudence  which  I  have  enumerated.    If  we  confider 
the  canon  law  politically,  and  view  it  either  as  a 
fyftem  framed  on  purpofe  to  alTift  the  clergy  in 
ufurping  powers  and  jurifdi(^ion  no  lefs  repugnant 
to  the  nature  of  their  fun6lion,  than  inconfiftent  with 
the  order  of  government ;  or  as  the  chief  inflru- 
ment  in  eftablilliing  the  dominion  of  the  Popes, 
which  fhook  the  throne,  and  endangered  the  liber- 
ties of  every  kingdom  in  Europe,  we  mufl  pro- 
nounce it  one  of  the  moft  formidable  engines  ever 
formed  againil  the  happinefs  of  civil  fociety,     B'  i^ 
if  we  contemplate   it   merely  as  a  code  of  laws 
refpeding  the  rights  and  property  of  individuals, 
and  attend  only  to  the  civil  effects  of  its  decifions 
The  pro-    concerning  thefe,    it   will    appear  in   a   different, 
fieVafticl^'  and  a  much  more  favourable  light.     In  ages  of 
^''^'''"'  .  [Z]  NOTE  XXllI. 
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fgnorance  and  credulity,  the  miniders  of  religion 
are  the  objedls  of  fuperftitious  veneration.  When 
the  barbarians  who  over-ran  the  Empire  firft  em- 
braced the  Chriftian  faith,  they  found  the  clergy 
in  poflefiion  of  confiderable  power ;  and  they 
naturally  transferred  to  thofe  new  guides  the  pro- 
found fubmiflion  and  reverence  which  they  were 
accuflomed  to  yield  to  the  priefts  of  that  religion 
which  they  had  forfaken.  They  deemed  their 
perfons  to  be  as  facred  as  their  function;  and 
would  have  conlidered  it  as  impious  to  lubje6l 
them  to  the  profane  jurifdidion  of  the  laity.  The 
clergy  were  not  blind  to  the  advantages  which  the 
weaknefs  of  mankind  afforded  them.  They  efta- 
blifhed  courts,  in  which  every  quedion  relating 
to  their  own  character,  their  function,  or  their  pro- 
perty was  tried.  They  pleaded,  and  obtained  an 
almoft  total  exemption  from  the  authority  of  civil 
judges.  Upon  different  pretexts,  and  by  a  multi- 
plicity of  artifices,  they  communicated  this  privi- 
lege to  fo  many  perfons,  and  extended  their  jurif- 
didlion  to  fuch  a  variety  of  cafes,  that  the  greater 
part  of  thofe  affairs  which  gave  rife  to  conteft  and 
litigation,  was  drawn  under  the  cognizance  of  the 
fpiritual  courts. 

But  In  order  to  difpofe  the  laity  to  fuffer  thefe  The  plan  of 
ufurpations  without  murmuring  or  oppofition,  it  [^'^j^'^fj"^ 
was  neceffary  to  convince  them,  that  the  admi- *^"""'f« 

,  .         .  prrt-edt  than 

niflration  of  juftice  would  be  rendered  more  per- that  in  the 
|e6l  by  the  edablilTimenr  of  this  new  juriididion. 

This 
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Sect.  L  This  was  not  a  diGicult:  undertaking,"  at  the  period 
"^  ""^  when  ecclefiafticks  carried  on  their  encroachments 
with  the  greateft  fuccels.  That  fcanty  portion 
of  fcience  which  ferved  to  2;uide  men  in  the  ap-es 
cf  darknefs,  \va3  wholly  engrolTed  by  the  clergy. 
They  aione  were  accuilonied  to  read,  to  enquire? 
and  to  reafon.  Whatever  knowledge  of  ancient 
juriiprudence  had  been  preferved,  either  by  tradi- 
tion, or  in  fuch  books  as  had  efcaped  the  deftruc- 
tive  -rage  of  barbarians,  was  pofTeiTed  only  by 
them.  Upon  the  maxims  of  that  excellent  fyuem, 
they  founded  a  code  of  laws  confonant  to  the 
great  principles  of  equiiy.  Being  direded  by  fixed 
and  known  rules,  the  forms  of  their  courts  were 
afcertained,  and  their  decifions  became  uniform 
and  confilient.  Nor  did  they  want  authority  fuf- 
ncient  to  enforce  their  fentences.  Excommiunica- 
tion  and  other  ecclefiarcical  cenfures,  were  punifh- 
ments  more  formidable  than  anv  that  civil  iudges 
could  iniii6l  in  fupport  of  their  decrees. 

The  peed  It  is  not  furprlfinof,  then,  that  eccleOaftical 
imitaring  jurifprudencc  Hiould  become  fuch  an  object  of 
I't^tt,'^ '  admiration  and  refpedl  j  that  exemption  from  civil 
jurifdiction  was  courted  as  a  privilege,  and  con- 
ferred as  a  reward.  It  is  not  furprifing,  that  even 
to  rude  people,  the  maxims  of  t-he  canon  law 
fiiould  appear  more  equal  and  jull  than  that  ili- 
digefted  juriiprudence  which  direcled  ail  proceed- 
ings in  the  civil  courts.  /According  to  the  latter, 
tho  differences  between  contending  barons  were 

terminated. 


S  T  A  T  E   O  F    E  U  R  O  P  E.  77 

terminated,  as  in  a  ilate  of  nature,  by  the  fword  ;  Sect.  T, 
according  to  the   former,  every  matter  was  fub- 
y.Sicd  to  the  decifion  of  laws.     The  one,  by  per- 
mitting judicial  combats,  left  chance  and  force  to 
be  arbiters  of  right  or  wrong,  of  truth  or  faife- 
hood ;  the  other,  paffed  judgment  with  refpedl  to 
thefe  by  the  maxims  of  equity,  and  the  teilimony 
of  witneiTes.     i\ny  error  or  iniquity  in  a  fentence 
pronounced  by  a  baron  to  whom  feudal  jurifdi6lion 
belonged,  was  irremediable,  becaufe  originally   it 
was  fubjedl  to  the  review  of  no  fuperior  tribunal ; 
the  ecclefiauical  law  eitablifhed  a  regular  grada- 
tion of  courts,  through  all  which  a  caulc  mjight  be 
carried  by  appeal,  until  it  v/as  determined  by  that 
authprity  which  was   held   to  be   fupremc  in   tlie 
church.     Thus  the  ernius   and  principles  of  the 
canon  law  prepared  men  tor  approving  thofe  tliree 
great  alteradons  in  the  feudal  jurifprudence  which 
I  have  mentioned.     But  it  was  not  v/ith  refped  to 
thefe  points  alone  that  the  canon  lavv'  fuggefted 
improvements  beneficial  to  fociety.     Many  of  the 
regulations,  now  deemed  the  barriers  of  perfonal 
fecurity,    or  the  fafeguards  of  private  property, 
are  contrary  to  the  fpirit,  and  repugnant  to  the 
m.axims  of  the  civil  jurifprudence,  known  in  Eu- 
rope durins;  feveral  centuries,  and  were  borrowed 
from  the  rules   and  practice  of  the  ecclefiaftical 
courts.     By  obferving  the  wifdom  and  equity  of 
the  clecifions  in  thefe  courts,  men  began  to  per- 
ceive the  neceihty  either  of  deferting  the  martial 
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Sect.  T.  tribunals  of  the  barons,  or  of  attempting  to  refornf 
"  them  [Ai\]. 


Th?  revival      VII.  Tke  rcvival  of  the  knowledge  and  ftudy  of 
man  law     the  Roman  law  co-operated  w^ith  the  caufes  which 

contribute;     j    i  -  i'*^j*  '     n  i' 

more  liberal  i  have  mentioned,  m  introdiicing  more  jult  and 

cernin^K-  ^io^^^^  idcas  conceming  the  nature  of  government, 

ticeand      and  the  adm.iniftration  of  lufcice.     Amonetheca- 

lamities  which  the  devaftations  of  the  barbarians 


who  broke  in  upon  the  Empire  brought  upon' 
mankind,  one  of  the  greateft  was  their  overturn- 
ing the  fyilem  of  Roman  jurifprudence,  the  nobleft 
monument  of  the  wifdom  of  that  great  people^ 
The  fir-  formed  to  fubdue  and  to  govern  the  world*  The 
from  which  laws   and  regulations  of   a   civilized   community, 

the  Roman  i  i  ^7  '  i' 

lav.,  fell  into  were  altogether   repugnant  to   the    manners   and 
oblivion.     iJeas  of  thefe  fierce  invaders.     Thev  had  refDcdl 
to  objeds,  of  which  a  rude  people  had  no  con» 
ception  ;  and  were  adapted   to  a  flate  of  fociety 
with  which  they  were  entirely  unacquainted.     For 
this  realbn,    wherev^er   they   fettled,    the  Roman 
jurifp  udence  foon   funk  into  oblivion,    and    lay 
buried  for  fome  centuries  under  the  load  of  thofe 
inllitutiohs  which  the  inhabitants  of  Europe  dig- 
nified with  the  name  of  laws.     But  towards  the' 
middle  of  the  twelfth  century,   a  copy  of  Jufti- 
nian's    Pandeds    was   accidentally   difcovered    in' 
■'Traly.     By  that  time,  the  flate  of  fociety  was  fo 
far  advanced,  and  the  ideas  of  men  fo  much  eni- 
[AA]  NOTE  XXIV. 
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larged  and  improved  by  the  occurrences  of  feveral  Sect.  I. 
centuries,    during;  which   thev   had   continued   in  ^^"""'"^^ 
political  union,  that  they  were  firuck  with  sdmi-^*j^".^^"^^ 
ration  of  a  fyllem  which  their  anceftors  could  notvouredthe 
comprehend.     Though  they  had  not  hitherto  at- 
tained fuch  a  des'ree  of  refinement,  as  to  catch 
from  the  ancients  a  reliih  for  true  philofophy,  or 
fpeculative  fcience ,  though  they  were  ilill  infen- 
fible  to  the  beauty  and  elegance  of  clafTical  com- 
pofition  ;  the^  were  fufiiciently  qualified  to  judge 
with  relpe6l  to  the  merit  of  their  fyftem  of  laws, 
in  which  all  the  points  mofl  interefting  to  man- 
kind, and  the  chief  objects  of  their  attention  in 
every  age,  were  fettled  with  difcernment,  precifion 
and  equity.     All  men  of  letters  iludied  this  new 
fcience  with  eagernefs ;    and  w.':hin   a  few  years 
after  the  difcovery  of  the  Pandecfls,  profeiTors  of 
civil  law  were  appointed,  who  taught  it  publickly 
in  moil  countries  of  Europe. 

The  effecls  of  having  fuch  a  perfedl  model  torheeiTras 
iludy  and  to  im.itate  were  foon  manifeft.     Men,  as  ^he1L7?f 
foon  as  they  v/ere  acquainted  with  fixed  and  ge- ^^'''' Z"*^ 

J  i.  to       the  dtipen- 

neral  laws,  perceived  the  advantage  of  them,  and  f^tion  of 
became  im.patient  to  afcertain  the  principles  and 
forms  by  which  judges  fhould  regulate  their  deci- 
fions.  Such  was  the  ardour  with  which  they  car- 
ried on  an  undertaking  of  fo  great  importance  to 
fociety,  that  btfore  the  clofe  of  the  tv/eifth  cen- 
tury, the  feudal  law  v/as  reduced  into  a  rct^ular 
fyllem  3  the  cpde  of- canon  law  was  enlarged  and 

methodized ; 
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Sect.  I.  methodized ;  and  the  loofe  uncertain  cufloms  of 
different  provinces  or  kingdoms  were  coUefled 
and  arranged  with  an  order  and  accuracy  acquired 
from  the  knowledge  of  Romiin  jurifprudence.  In 
fome  countries  of  Europe  the  Roman  law  was 
adopted  as  fiibfidiary  to  their  own  municipal  law  5 
and  all  cafes  to  v/liich  the  latter  did  not  extend, 
were  decided  according  to  the  principles  of  the 
former.  In  others,  the  maxims  a^wcll  as  forms 
of  Roman  jurifprudence  m.ingled  imperceptibly 
with  the  laws  of  the  country,  and  had  a  powerful, 
though  lefs  fendble,  influence,  in  improving  and 
pcrfccling  them  [oBj. 

From  all         These  various  improvements  in  the  fyflem  of 

ihefe  arofe      ...  ,  j        j       •     -n  •  r   •     n  • 

a.ii^inaion juriipruoence,  and  adminiltranon  or  ]U;[ice,  occa^ 
iilas!^'^"  ^iOned  a  change  in  manners,  of  great  importance^ 
and  of  extenfive  effefl.  They  gave  rife  to  a  dif- 
tinction  of  profefTicns ;  they  obliged  men  to  cul- 
tivate different  talents,  and  to  a'm  at  dift^^rent 
accompliibments,  in  order  to  qualify  themielves 
'  for  the  various  departments  and  lundiions  which 
became  necefiary  in  fociety  \  Amiong  uncivilized 
nations,  thei'e  is  but  one  profefTion  honourable, 
that  of  arms.  All  the  ingenuity  and  vigour  of 
the  hum.an  mind  are  exerted  in  acquiiing  military 
llcill,  or  addrefs.  The  fundions  of  peace  arc  few 
ahd  fimple  •,  and  require  no  particular  courfe  of 

[BB]  NOTE  XaV. 

'  Dr.  Fcrguf-n's  EiTay  on  ths  Hiilory  of  Civil  Socletv,  parf 
iv.  ftci,  1. 
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education  or  of  fludy,  as  a  preparation  for  dif-  Sect.  I. 
charging  them.  This  was  the  flate  of  Europe 
during:  feveral  centuries.  Every  gentleman,  born 
a  foldier.  fcorned  any  other  occupation ;  he  was 
tauo-ht  no  fcience  but  that  of  war  ;  even  his  exer- 
ciles  and  paftimes  were  feats  of  martial  prowefs. 
Nor  did  the  judicial  character,  which  perfons  of 
noble  birth  were  alone  entitled  to  aiTume,  demand 
any  degree  of  knowledge  beyond  that  which  fuch 
untutored  foldiers  poiTelTed.  To  recolleifl  a  few 
traditionary  cuftoms  which  time  had  confirmed, 
and  rendered  refpedable  -,  to  mark  out  the  lifts  of 
battle  with  due  formality  j  to  obferve  the  ifiue  of 
the  combat;  and  to  pronounce  whether  it  had 
been  conduced  according  to  the  laws  of  arms  ; 
included  every  thing  that  a  baron  i' who  acted  as  a 
judge,  found  it  neceflary  to  underiland. 

But  when  the  forms  of  legal  proceedings  wereTheefTea* 
fixed,  when  the  rules  of  decifion  were  committed  f;cisty,°" 
to  writing,  and  collected  into  a  body,  law  became 
a  fcience,  the  knowledge  of  which  required  a 
regular  courfe  of  ftudy,  together  with  long  atten- 
tion to  the  praftice  of  courts.  Martial  and  illi- 
terate nobles,  had  neither  leifure  nor  inclination  to 
undertake  a  tafk  fo  laborious,  as  well  as  fo  foreign 
from  all  the  occupations  which  they  deemed  enter- 
taining, or  fuitable  to  their  rank.  They  gradu- 
ally relinquiiLed  their  places  in  courts  of  juftice, 
where  their  ignorance  expofed  them  to  contempt* 
They  became  weary  of  attending  to  the  difcufuon 

Vol.  L  G  of 
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Slct.T.  of  cafes,    which  grew   too  intricate  for  them  to 
'       "^      ^comprehend.     Not  only  the  judicial  determination 
of  points  which  were  the  fubjedt  of  controverfy, 
but  the  condufl  of  all  legal  bufmefs  and  tranfac- 
tions  was  committed  to  perfons  trained  by  previous 
fludy  and   application  to   the  knowledge  of  law. 
An  order  of  men,  to  whom  their  fellow-citizens 
had  daily  rccourfe  for  advice,  and  to  whom  they 
Iboked  up  for  decifion   in   their   mod   important 
concerns,  naiurally  acquired  confideration  and  in- 
fluence in  fociety.     They  were  advanced  to  ho- 
nours which  had  been  confidered  as  the  peculiar 
rewards  of  military  virtue.     They  were  entrufted 
with  offices  of  the  highefl  dignity,  and  moil  exten- 
five  power.     Thus,  another  profefiion  than  that 
of  arms,  came  to  be  introduced  among  the  laity, 
and  was  reputed  honourable.    The  functions  of  ci- 
vil life  were  attended  to.     The  talents  reauifite  for 
'difcharging  them  were  cultivated.     A  new  road 
Was  opened  to  wealth  and  eminence.     The  arts 
and  virtues  of  peace  were  placed  in  their  proper 
rank,  and  received  their  due  recompence  [CC). 

Thefpirit  VIII.  While  improvements  fo  important  with 
°ntroduceT  Tcfpefl  to  the  ftatc  of  fociety  and  the  adminiitra- 
more  liberal  jJQp^  q£  inf^jce,  crraduallv  made  proo-refs  in  Europe, 

fcntiments,  •>  .  ro  r    ^ 

and  more    fentiments  "more  liberal  and  generous  had  begun 

manners,     to  animate  the  nobles.      Thefe  were  infpired   by 

the  fpirit  of  Chivalry,  which,  though  confidered, 

commonly,    as   a  wild  inftitution,    the  effed  of 

[CC]  NOTE  XXVI. 
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caprice,    and  the  fource  of  extravagance,    arofe  Sect.  I. 
naturally  from  the  flate  of  fociety  at  that  period,  ''-"'*^^'"^ 
and  had  a  very  ferious  influence  in  refining  the 
manners  of  the  European  nations.      The  feudal  ^'js'"  °^ 

t  ^  Chivalry, 

ilate  was  a  ftate  of  perpetual  war,  rapine,  and 
anarchy  -,  during  which  the  weak  and  unarmed 
were  expoied  every  moment  to  infults  or  injuries. 
The  power  of  the  fovereign  was  too  limited  to 
prevent  thefe  wrongs  •,  and  the  adminiftration  of 
juftice  too  feeble  to  redrefs  them.  There  was 
fcarcely  any  protcdion  againft  violence  and  op- 
preflion,  but  what  the  valour  and  genercfity  of 
pi-ivate  perfons  afforded.  The  fam.e  fpirit  of  enter- 
prife  which  had  prompted  lb  many  gentlemen  to 
take  arms  in  defence  of  the  opprefTed  pilgrims  in 
Palefline,  incited  others  to  declare  themfelves  the 
patrons  and  avengers  of  injured  innocence  at 
home.  When  the  final  redu6lion  of  the  Holy 
Land  under  the  dominion  of  Infidels  put  an  end 
to  thefe  foreign  expeditions,  the  latter  was  the 
only  employment  left  for  the  adlivity  and  courage 
of  adventurers.  To  check  the  infoience  of  over- 
grown opprellbrs  ;  to  fuccour  the  diftrelTed  5  to 
refcue  the  helpiefs  from  captivity  •,  to  protecl,  or 
'  to  avenge  women,  orphans,  and  ecclefiaftics,  who 
could  not  bear  arms  in  their  own  defence  5  to 
redrefs  wrongs,  and  to  remove  grievances  ;  were 
deemed  a6ts  of  the  highetl  prowefs  and  merit. 
Valour,  humanity,  courtefy,  juftice,  honour,  were 
the  charaderiftic  qualities  of  chivalry.  To  thefe 
were  added  religion,  w^hich  mingled  itfelf  with 
every  pafilon  and  inftitutioa  during  the  middle 
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Sect.  I.  ages,  and  by  infufing  a  large  proportion  of  enthii- 
fiaftic  zeal,  gave  them  fuch  force,  as  carried  them 
to  romantic  excefs.  Men  were  trained  to  knight- 
hood by  a  long  previous  difcipline  ;  they  were 
admitted  into  the  order  by  foiemnities  no  lefs  de- 
vout than  pompous  ;  every  perfon  of  noble  birth 
courted  that  honour  •,  it  was  deemed  a  diftindlion 
fuperior  to  royalty  -,  and  monarchs  were  proud  to 
receive  it  from  the  hands  of  private  gentlemen. 


itsK-ncfi-        This  fingular  inilitution,  in  which  valour,   oal- 
lantry,    and   religion,  were  fo  flrangely   blended, 
was  wonderfully  adapted  to  the  taile  and  genius 
of  martial  nobles  ;  and  its  ejects  were  foon  vifible 
in  tlieir  manners.     War  was  carried  on  with  lefs 
ferocity,  when  humanity  came  to  be  deemed  the 
ornament    of  knighthood   no   lefs  than   courage. 
More  gentle   and    polifhed  manners  were   intro- 
duced,   when   courtefy  was  recommended  as  the 
mofl  amiable  of  knightly  virtues.     Violence  and 
opprefTion  decreafed,  when  it  was  reckoned  meri- 
torious to  check  and  to  punifli  them.     A  fcrupu- 
lous  adherence  to  trudi,   with  the  mofl  religious 
attention  to  fulfil  every  engagement,  became  the 
diilinauilhing;  characleriflic  of  a  gentleman,    be- 
caufe    chivalry   was    regarded   as    the    fchool  of 
honour,  and  inculcated  the  moft  delicate  fenfibility 
with  refpecl;  to  that  point.      The  admiration  of 
thefe  qualities,  together  with  the  high  diftindlions 
and  prerogatives  conferred  on  knighthood  in  every 
part  of  Europe,  infpired  perfons  of  noble  birth  on 

fome 


STATEOFEUROPE.  S5 

fome  occafions  with  a  fpecies  of  military  fana-  Sect.  I. 
ticifm,  and  led  them  to  extravagant  enterprifes. 
But  they  imprinted  deeply  in  their  minds  the 
principles  of  generofity  and  honour.  Thefe  were 
ftrengthened  by  every  thing  that  can  affed  the 
fenfes,  or  touch  the  heart.  The  wild  exploits  of 
thofe  romantic  knights  who  Tallied  forth  in  quell 
cf  adventures,  are  well  known,  and  have  been 
treated  with  proper  ridicule.  The  political  and 
permanent  effeds  of  the  fpirit  of  chivalry  have 
been  Icfs  obferved.  Perhaps,  the  humanity  which 
accompanies  all  the  operations  of  war,  the  refine- 
ments of  gallantry,  and  the  point  of  honour,  the 
three  chief  circumflances  which  diftinguifli  modern 
from  ancient  manners,  may  be  afcribed  in  a  great 
meafure  to  this  whimfical  inftitution,  feemingly  of 
little  benefit  to  mankind.  The  fentiments  which 
chivalry  infpired,  had  a  wonderful  influence  on 
manners  and  conduct  during  the  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth  centuries.  They 
were  fo  deeply  rooted,  that  they  continued  to 
operate  after  the  vigour  and  reputation  of  the 
inftitution  itfelf  began  to  decline.  Some  confi- 
derable  tranfadlions,  recorded  in  the  following 
hiftory,  reiemble  the  adventurous  exploits  of  chi- 
valry, rather  than  the  Vv^ell  regulated  operations 
of  found  policy.  Some  of  the  mod  eminent  per- 
fonages,  whofe  charadlers  will  be  delineated,  were 
ftrongly  tindtured  with  this  romantic  fpirit.  Fran- 
cis I.  was  ambitious  to  diilinguilh  himfelf  by  all 
the  qualities  of  an  accomplifned  knight,  and  en- 

G  ^  deavoured 
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Sect.  I.  deavourcd  to  imitate  the  enterprifing  genius  of 
chivalry  in  war,  as  well  as  its  pomp  and  courtefy 
during  peace.  The  fame  which  he  acquired  by 
thefe  fplendid  adions,  fo  far  dazzled  his  more 
temperate  rival,  that  he  departed  on  fome  occa- 
fions  from  his  ufual  prudence  and  moderation,  and 
emulated  Francis  in  deeds  of  prowefs,  or  of  gal- 
lantry [DD]. 

The  pro-  IX.  The  progrefs  of  fcience,  and  the  cultiva- 
•nce  has     tion  cf  literature,  had  confiderable  effe6l  in  chang- 

great  influ-    .  ,  -      ,  . 

enceontheing  thc  manncrs  or  the  huropean  nations,  and 
aJidThlrac-  introducing  that  civility  and  refinement  by  which 
terofmen.  ^i^       ^..^  ^^^^  diftin2;uilhed.     At  the  time  when 

their  Empire  was  overturned,  the  Romans,  though 
they  had  loft  that  corredl  tafte  v/hich  has  rendered 
'  the  produdions  of  their  anceilors  the  ftandards  of 
excellence,  and  models  for  imitation  to  fucceed- 
ing  ages,  ftill  preferved  their  love  of  letters,  and 
Ignorance    cultivated  the  arts  with  great  ardour.     But  rude 

of  the  mid-  _     ^        _  ,      ,.  ^ 

ale  ages,  barbariaos  were  fo  far  from  being  iiruck.  with  any 
admiration  of  thefe  unknown  accoir.plifhments, 
that  they  defpifed  them.  They  v/cre  not  arrived 
at  that  ftate  of  fociety,  when  thofe  faculties  of  the 
human  mind,  which  have  beauty  and  elegance 
for  their  objefts,  begin  to  unfold  rhemfelves. 
They  were  ftrangers  to  all  thofe  wants  and  defires 
which  are  the  parents  of  ingenious  invention  -,  and 
'  as  they  did  not  comprehend  either  the  merit  or 
utility  of  the  Roman  arts,  th.y  deftroyed  the  mo- 

[DD]  N0T2  XXVII. 
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niiments  of  them,  with  induftry  not  inferior  to  that  Sect.  I. 
with  which   their  pofterity  have  fince  fludied  to  ^"^"'^'^''^ 
preferve,    or  to  recover  them.     The  convuifions 
occafioned  by  their  fettlement  in  the  Empire  •,  the 
frequent  as  well  as   violent  revolutions  in  every 
kingdom  which  they  eftablifned ;    together  with 
the  interior  defeCls  in  the   form  of  government 
which  they 'introduced,  banifhed  fecurity  and  lei- 
fure ;  prevented  the  growth  of  tafte,  or  the  culture 
offcience-,  and  kept  Europe,  during  feveral  cen- 
turies, in  that  ilate  of  ignorance  which  has  been 
already  defcribed.     But  the  events  and  inditutions 
which  I  have  enumerated,  produced  great  altera- 
tions in  fociety.     As  foon  as  their  operation,  in  re- 
floring  liberty  and  independence  to  one  part  of  the 
community,  began  to  be  felt ;  as  foon  as  they  be- 
gan to  communicate  to  all  the  members  of  fociety 
fome  tafte  of  the  advantages  arifmg  from  com- 
merce, from  public  order,  and  from  perfonal  fecu- 
rity, the  human  mind  became  confcious  of  powers 
which  it  did  not  formerly  perceive,  and  fond  of 
occupations  or  purfuits  of  which  it  was   formerly 
incapable.     Towards  the  beginning  of  the  twelfth 
century,    we    difcern   the    firil   fymptoms    of  its 
awakening  from  that  lethargy  in  which  it  had  been 
long  funk,  and  obferve  it  turning  with  curiofity 
and  attention  towards  newvobjeds. 

The  firftliterary  efforts,  however,  of  the  Euro- The  f.riiii- 

,  .   ,  ,,  ,      terarveficrts 

pean  nations  m  the  middle  ages,  were  extremely  iu  ciVeaej, 
ill-directed.     Among  nations,  as  well  as  individu-^^.^f^^^f 
als,  the  powers  of  imagination  attain  fome  degree  ^^^-'* 
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Sect.  I.  of  vigour  before  the  intelledual  faculties  are  much 
exercifed    in  fpeculative   or  abflrad:    difquifition. 
Men  are  poets  before  they  are  philofophers.    They 
feel  with  fenfibility,  and  defcribe  with  force,  when 
they  have  made  but  little  progrefs  in  inveftigation 
or  reafoning.     The  age  of  Homer  and  of  Hefiod 
long  preceded  that  of  Thales,  or  of  Socrates.    But, 
unhappily  for  literature,  our  anceflors,  deviating 
from  this  courfe  which  nature  points  out,  plunged 
at  once  into  the  depths  of  abilrufe  and  metaphy- 
fical  inquiry.     They  had  been  converted  to  the 
Chriftian  faith,  foon  after  they  fettled  in  their  new 
conquefts.     But  they  did  not  receive  it  pure.    The 
prefumpcion  of  men  had  added   to  the  fimple  and 
infirudlive  dodrines  cf  Chriftianity,  the  theories  of 
a  vain  philofophy,  that  attempted  to  penetrate  into 
niyfteries,  and  to  decide  queftions  which  the  li- 
mited faculties  of  the  human  mind  are  unable  to 
comprehend,   or  to  rcfolve.     Thefe  over- curious 
fpeculations  were  incorporated  with  the  fyftem  of 
religion,  and  came  to  be  confidered  as  the  mod 
efiential  part  of  it.     As  foon,   then,  as  curiofity 
prompted  men  to  inquire  and  to  reafon,  thefe  v/ere 
the  fubjefts  which  firfl  prefented  themfelves,  and 
engaged  their  attention.     The  fchoiaftic  theology, 
with  its  infinite  train  of  bold  difquifitions,  and  fub- 
tile  diflindtions  concerning  points  which  are  not 
the  objed  of  human  reafon,  was  the  firfl  produc- 
tion of  the  fpirit  of  inquiry  after  it  began  to  re- 
fume  fome  degree  of  activity  and  vigour  in  Eu- 
rope.    It  was  not  this  circumftance  alone  that  gave 

fuch 
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iuch  a  wrong  turn  to  the  minds  of  men,  when  they  Sect.  r. 
began  again  to  exercife  talents  which  they  had  (o  ^ 
long  negledied.  Mod  of  the  perfons  who  attempted 
to  revive  literature  in  the  tv/elfrh  and  thirteenth 
centuries,  had  received  in{tru6lion,  or  derived  their 
principles  of  fcience  from  the  Greeks  in  the  eaftern 
Empire,  or  from  the  Arabians  in  Spain  and  Africa. 
Both  thefe  people,  acute  and  inquifitive  to  excefs, 
corrupted  thofe  fc'ences  which  they  cultivated. 
The  former  rendered  theology  a  fyflem  of  fpecu- 
lative  refinement,  or  of  endlefs  controverfy.  The 
latter  communicated  to  philofophy  a  fpirit  of  me- 
taphyseal and  frivolous  fubtlety.  Miiled  by  thefe 
guides,  the  perfons  who  h:ii  applied  to  fcience  were 
involved  in  a  maze  of  intricate  inquiries.  Inflead 
of  allowing  their  fancy  to  take  its  natural  range, 
and  to  produce  fuch  works  of  invention  as  might 
have  improved  their  tafte,  and  refined  their  fenti- 
ments  -,  inftead  of  cultivating  thofe  arts  which  em- 
beliiih  human  life,  and  render  it  comfortable  ;  they 
were  fettered  by  authority,  they  v/ere  led  aflray 
by  example,  and  wafted  the  whole  force  of  their 
genius  in  fpeculations  as  unavailing  as  they  were 
difficult. 

But  fruitlefs  and  ill  direded  as  thefe  fpecula- They  haj, 
tions  were,  their  novelty  rouzed,  and  their  boldnefs  co°nTd?rIi)ie 
interefted  the  human  mind.  The  ardour  with  which ^^''"'''''* 
men  purfued  thofe  uninviting  iludies,  was  aftonilh- 
ing.     Genuine  philofophy  was  never  cultivated,  in 
any  enlightened  age,  with  more  zeal.  Schools,  upon 
the  model  of  thofe   inftituted  by   Charlemagne, 

were 
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Sect.  I.  were  opened  in  every  cathedral,  and  almoit  in 
'^'""''''^"*^  every  monaftery  of  note.  Colleges  and  univerli- 
ties  were  eredled,  and  formed  into  communities 
or  corporations,  governed  by  their  own  laws,  and 
invefled  with  feparate  and  extenfive  jurifdidion 
over  their  own  members.  A  regular  courfe  of 
Itudies  was  planned.  Privileges  of  great  value 
were  conferred  on  mailers  and  fcholais.  Acade- 
mical titles  and  honours  of  various  kinds  were  in- 
vented,  as  a  recompence  for  both.  Nor  was  it  in 
the  fchools  alone  that  fuperiority  in  fcience  led  to 
reputation  and  authority  ;  it  became  an  objecl  of 
refpedt  in  life,  and  advanced  fuch  as  acquired  it 
to  a  rank  of  no  inconfiderable  eminence.  Allured 
by  all  thefe  advantages,  an  incredible  number  of 
ftudents  reforted  to  thofe  new  feats  of  learning, 
and  crowded  with  eagernefs  into  that  new  path 
which  was  opened  to  fame  and  diflindion. 

Acircum-        But  how  confiderable  foever  thefe  firft  efforts 

llancewhich  •  n  i  •     i 

prevented  may  appear,  tnere  was  one  circumitance  which  pre- 
vented the  effects  of  them  from  being  as  extenfive 
as  they  ought  to  have  been.  All  the  languages  in 
Europe,  during  the  period  under  review,  were  bar- 
barous. They  were  deflitute  of  elegance,  of  force, 
and  even  of  perfpicuity.  No  attempt  had  been 
hitherto  made  to  improve  or  to  polilh  them.  The 
Latin  tongue  was  confecrated  by  the  church  to  re- 
ligion. Cuftom,  with  authority  fcarcely  lefs  fa- 
cred,  had  appropriated  it  to  literature.  All  the 
fciences  cultivated  in  the  twelfth  and  thirteenth 
centuries,  were  taught  in  Latin.  All  books  with 
I  refpecfh 


their  being 
more  exten 
live. 
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rcfpedl  to  them  were  written  in  that  language.  To  Sect.  T. 
have  treated  of  any  important  fubjedl  in  a  modern ' 
lansuage,  would  have  been  deemed  a  deg-radation 
of  it.  This  confined  fcience  wi:hin  a  very  narrow 
circle.  The  learned  alone  were  admitted  into  the 
temple  of  knowledge ;  the  gate  was  fhut  againit 
all  others,  who  were  aliov/ed  to  rem.ain  involved  in 
their  former  darknefs  and  ic^norance. 


oa  man  nets 
mevifs  ar- 


BuT  though  fcience  was  thus  prevented,  during  its  infinence 
feveral  ages,  from  diffufing  itfelf  through  fociety, 
and  its  influence  much  circumfcribed  •,  the  pro-^^"''^"' 
grefs  which  it  made  may  be  mentioned,  neverthe- 
lefs,  among  the  great  caufes  which  contributed  to 
introduce  a  change  of  manners  into  Europe.  The 
ardent,  though  ill-judged  fpirit  of  inquiry  which 
I  have  defcribed,  occafioned  a  fermentation  of  mind 
that  put  ingenuity  and  invention  in  motion,  and 
gave  them  vigour.  It  led  m.en  to  a  nev/  employment 
of  their  faculties,  which  they  found  to  be  agreeable 
as  well  as  intereftins^.  It  accuftomed  them  to  ex- 
ercifes  and  occupations  which  tended  to  foften 
their  manners,  and  to  give  them  fome  relifh  for 
the  gentle  virtues,  peculiar  to  nations  among 
which  fcience  hath  been  cultivated  with  fuccels 
[EE]. 


X.  The  proerefs  of  commerce  had  confiderable '^Ji«  PI^- 

<^    ^  grersorcom- 

infiuence  in  poliiliins;  the  manners  of  the  European  ^erce  had 

,  ,  .  great influ- 

nationSj  and  in  leading  them  to  order,  equal  laws,  enceon 

manners  and 
[EE]  NOTE  XXVIII.  Eovernmenf. 
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and  humanity.  The  wants  of  men,  in  the  original 
and  mod  fimple  (late  of  fociety,  are  fo  few,  and 
their  defires  fo  limited,  that  they  reft  contented 
with  the  natural  produdions  of  their  climate  and 
foil,  or  with  what  they  can  add  to  thefe  by  their 
own  rude  induftry.  They  have  no  fuperfluities  to 
difpofe  of,  and  few  neceffities  that  demand  a  fup- 
ply.  Every  little  community  fubfifting  on  its  own 
domeftick  ftock,  and  fatisfied  with  it,  is  either  un- 
acquainted with  the  ftates  around  it,  or  at  variance 

Lowftateof^yjj-}^  them..     Society  and  manners  muft   be  con- 
commerce  ^ 

inthemid-  fidcrably  improved,  and  many  provifions  muft  be 
made  for  public  order  and  perfonal  fecurity,  before 
a  liberal  intercourfe  can  take  place  between  differ- 
ent nations.  We  find,  accordingly,  that  the  firft 
efredl  of  the  fettlement  of  the  barbarians  in  the 
Empire,  was  to  divide  thofe  nations  which  the 
Roman  power  had  united.  Europe  was  broken 
into  many  feparate  communities.  The  intercourfe 
between  thefe  divided  ftates,  ceafed  almoft  totally 
during  feveral  centuries.  Navigation  was  dange- 
rous in  feas  infefted  by  pirates ;  nor  could  ftran- 
gers  truft  to  a  friendly  reception  in  the  ports  of 
uncivilized  nations.  Even  between  diftant  parts 
of  the  fame  kingdom,  the  communication  was  rare 
and  difficult.  The  lawlefs  rapine  of  banditti,  to- 
gether with  the  avowed  exadions  of  the  nobles, 
fcarcely  lefs  formidable  and  opprefTive,  rendered 
a  journey  of  any  length  a  perilous  enterprife.  Fixed 
to  the  fpot  in  which  they  refided,  the  greater  part 
of  the  inhabitants  of  Europe  loft,  in  a  great  mea- 
fure,  the  knowledge  of  remote  regions,  and  were 

unacquainted 
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unacquainted  with  their  names,  their  fituations.  Sect,  r 
their  chmates,  and  their  commodities  [FF J.  '     'v-^^ 

Various  caufes,  however,  contributed  to  revive  Caufesoits 
the  fpirit  of  commerce,  and  to  renew,  in  fome  de-  "'^^^ ' 
gree,    the    intercourfe   between   different    nations. 
The  Italians,  by  their  connection  with  Conftanti- 
nople  and  other  cities  of  the  Greek  empire,  had 
preferved  in  their  own  country  fome  relifh  for  the 
precious  commodities  and  curious   manufadlures 
of  the   Eaft.     They   communicated   fome  know- 
ledge of  thefe  to  the  countries  contiguous  to  Italy. 
But  this  commerce  was  extremely  limited,  nor  was 
the  intercourfe  v/hich  it  occafioned  between  differ- 
ent  nations  confiderable.     The  Crufades,  by  lead- 
ing multitudes  from  every  corner  of  Europe  into  , 
Afia,  opened  a  m.ore  extenfive  communication  be- 
tween the  Eaft  and  Weft,  which  fubfifted  for  two 
centuries;  and  though  the  objeft  of  thefe  expe- 
ditions was  conqueft  and  not  commerce  ;  though 
the  ifliie  of  them  proved  as  unfortunate,  as  the 
motives  for  undertaking;  them  were  wild  and  en- 
thufiaftic,  their  commercial  effects,  as  hath   Been 
fliewn,  were  both  beneficial  and  permanent.    Dur- 
ing the  continuance  of  the  Crufades,  the  great  cities 
in  Italy,  and  in  other  countries  of  Europe,  acquired 
liberty,  and  together  with  it  Rich  privileges  as  ren- 
dered them  refpedabie  and  independent  commu- 
nities.    Thus,  in  every  ftate  there  was  formed  a 
new  order  of  citizens,   to  whom  commerce  pre- 
fented  itfelf  as  their  proper  object,  and  opened  to 

[FF]  NOTE  XXIX. 

them 
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Sect.  I.  them  a  certain  path  to  wealth  and  dignity.  Soon 
**■"■"'  '  after  the  clofe  of  the  Holy  War,  the  mariner's  com- 
pafs  was  invented,  which,  by  rendering  navigation 
more  fecure  as  well  as  more  adventrous,  facilitated 
the  communication  between  remote  nations,  and 
brought  them  nearer  to  each  other. 

Fmi  among  The  Italian  States,  during  the  fame  period,  efta- 
""  ^'^"''*  blifned  a  regular  commerce  with  the  Eafl  in  the 
ports  of  Egypt,  and  drew  from  thence  all  the  rich 
produdls  of  the  Indies.  They,  introduced  into 
their  ov/n  territories  manufadures  of  various  kinds, 
and  carried  them  on  with  great  ingenuity  and  vi- 
gour. They  attempted  new  arts ;  and  tranfplanted 
from  warmer  climates,  to  which  they  had  been 
hitherto  deemed  peculiar,  feveral  natural  produc- 
tions which  now  furnifh  the  materials  of  a  lucra- 
tive and  extended  commerce.  All  thefe  commo- 
dities, whether  imported  from  Afia,  or  produced 
by  their  own  flcill,  they  difpofed  of  to  great  ad- 
vantage among  the  other  people  of  Europe,  who 
began  to  acquire  Ibme  tade  of  elegance  unknown 
to  their  ancetlors,  or  defpifed  by  them.  During 
the  twelfth  and  thirteenth  centuries,  the  commerce 
of  Europe  was  almoil  entirely  in  the  hands  of  the 
Italians,  more  commonly  known  in  thofe  ages 
by  the  name  of  Lombards.  Companies  or  focie- 
ties  of  Lombard  merchants  fettled  in  every  differ- 
ent kingdom.  They  were  taken  under  the  imme- 
diate protection  of  the  feveral  governments.  They 
enjoyed  extenfive  privileges  and  immunities.  The 
operation  of  the  ancient  barbarous  laws  concerning 

ftrangers. 
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ftrangers,  was  fufpended  with  refpefl  to  them.  Sect.  I, 
They  became  the  carriers,  the  manufadturers,  and  '  ""^""^ 
the  bankers  of  all  Europe. 

While   the  Italians,  in  the  fouth  of  Europe,  Then  by 

!•  1  ■,  '    1       r      1       ■      2     n  1      r  r     means  of  the 

cultivated  trade  with  luch   mdultry   and   luccels,  Hanicatick. 
the  commercial  fpirit  awakened  in  the  North  to- 
wards the  m.iddle  of  the  thirteenth  century.    As  the 
nations  around  the  Baltick  wxre,  at  that  time,  ex- 
tremxly  barbarous,  and  infefted  that  fea  with  their 
piracies,    the  cities  of  Lubeck   and   Hamburgh, 
foon  after  they  began  to  openfome  trade  with  chefe 
people,  found  it  neceflary  to  enter  into  a  league  of 
mutual  defence.     They  derived  fuch  advantages 
from  this  union,  that  other  towns  acceded  to  their 
confederacy,  and,  in  a  (hort  tim.e,  eighty  of  the 
mod  confiderable  cities  fcattered  through  thofe  vaft 
countries  whicii   ftretch  from  the  bottom  of  the 
Baltick  to  Cologne  on  the  Rhine,  joined  in  the 
famous  Hanfeatick  league,  which  became  fo  for- 
midable, that  its  alliance  was  courted,  and  its  en- 
mity was  dreaded  by  the  greatefb  monarchs.     The 
members  of  this  powerful  afTociation  formed  the 
firft  fyfiematick  plan  of  commerce  known  in  the 
middle  ages,  and  condu6led  it  by  com^mon  laws 
ena6ted  in  their  general  affemblies.    They  fupplied 
the  reft  of  Europe  with  naval  ftores,  and  pitched 
on  different  towns,  the  moil  eminent  of  which  was 
Bruges  in  Flanders,  v/here  they  eftablifhed  ftaples 
in  which  their  commerce  was  regularly  carried  on. 
Thither  the  Lombards  brought  the  produdlions  of 

India, 
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Sect.  I.  India,  together  with  the  manufadures  of  Italy,  and 
*'^"~^  exchanged  them  for  the  more  bulky,  but  not  lefs 
ufeful  commodities  of  the  North.  The  Hanfea- 
tick  merchants  difpofed  of  the  cargoes  which  they 
received  from  the  Lombards,  in  the  ports  of  the 
Baltick,  or  carried  them  np  the  great  rivers  into 
the  interior  parts  of  Germany. 

Commerce  This  regular  intcrcourfe  opened  between  the 
^refsi/the  Hations  in  the  North  and  South  of  Europe,  made 
lands^-"  them  fenfible  of  their  mutual  wants,  and  created 
fuch  new  and  vafl:  demands  for  commodities  of 
every  kind,  that  it  excited  among  the  inhabitants 
of  the  Netherlands  a  more  vigorous  fpirit  in  car- 
rying on  the  two  great  manufa(5lures  of  wool  and 
flax,  which  feem  to  have  been  confiderable  in  that 
country  as  far  back  as  the  age  of  Charlemagne. 
As  Bruges  became  the  center  of  communication 
between  the  Lombard  and  Hanfeatick  merchants, 
the  Flemings  traded  with  both  in  that  city  to  fuch 
extent  as  well  as  advantage,  as  fpread  among  them 
a  general  habit  of  induftry,  which  long  rendered 
Flanders  and  the  adjacent  provinces  the  moil  opu- 
lent, the  moll  populous,  and  beil  cultivated  coun- 
tries in  Europe. 

and  ia  Struck  with  the  flouriihing  flate  of  thefe  pro- 

"°^"  '  vinces,  of  which  he  difcerned  the  true  caufe,  Ed- 
ward III.  of  England  endeavoured  to  excite  a  fpi- 
rit of  induftry  among  his  own  fubjeds,  who,  blind 
to  the  advantages  of  their  fituation,  and  ignorant 

of 
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of  the  fource  from  which  opulence  was  deflined  Sect.  I. 
to  flow  into  their  country,  were  fo  little  attentive  to  ' 
their  commercial  interefts,  as  hardly  to  attempt 
thofe  manufaduresj  the  materials  of  which  they 
furniflied  to  foreigners.  By  alluring  Flemifh  arti- 
fans  to  fettle  in  his  dominions,  as  well  as  by  many 
wife  laws  for  the  encouragement  and  regulation  of 
trade,  Edward  gave  a  beginning  to  the  woollen 
manufadlures  of  England,  and  firft  turned  the  ac- 
tive and  enterprizing  genius  of  his  people  towards 
thofe  arts  which  have  raifed  the  Englilh  to  the 
highell  rank  among  commercial  nations. 

This  increafe  of  commerce,  and  of  intercourfe  T"^ ^''"*^ ■ 

clal  efFe£l8 

between  nations,  how  inconfiderable  foever  it  mayofthij. 
appear  in  refped  of  their  rapid  and  extenfive  pro- 
grefs  during  the  lafl  and  prefent  age,  feems  vaft, 
when  we  compare  it  with  the  (late  of  both  in  Eu- 
rope previous  to  the  twelfth  century.  It  did  not 
fail  of  producing  great  effects.  Commerce  tends 
to  wear  off  thofe  prejudices  which  maintain  diftinc- 
tion  and  animofity  between  nations.  It  foftens  and 
polidies  the  manners  of  men.  It  unites  them  by 
one  of  the  ftrongeft  of  all  ties,  the  defire  of  fup. 
plying  their  mutual  wants.  It  difpofes  them  to 
peace,  by  eftabliihing  in  every  ftate  an  order  of 
citizens  bound  by  their  intereft  to  be  the  guardians 
of  publick  tranquillity.  As  foon  as  the  commercial 
fpirit  begins  to  acquire  vigour,  and  to  gain  an  af- 
cendant  in  any  fociety,  we  difcover  a  new  genius  in 
its  policy,  its  alliances,  its  wars,  and  its  negociations. 
Vol.  L        -  H  Confpicuous 
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Sect.  I.  Confpicuous  proofs  of  this  occur  in  the  hiftory  of 
the  Italian  States,  of  the  Hanfeatic  league,  and 
the  cities  of  the  Netherlands  during  the  period 
under  review.  In  proportion  as  commerce  made 
its  way  into  the  different  countries  of  Europe,  they 
fucceflively  turned  their  attention  to  thofe  objefls, 
and  adopted  thofe  manners,  which  occupy  and  dil- 
tinguilh  poliflied  nations  [GG], 

[GG]  NOTE  XXX. 
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T  O    T  H  E 

BEGINNING  OF  THE  SIXTEENTH  CENTURY, 

S  E  C  T  I  o  N    n. 

View  vf  the  Progrefs  of  Society  in  Europe^    with 
refpc5f  to  the  command  of  the  7iational  force  reqid' 
fite  in  foreign  operations, 

SUCH  are  the  events  and  inilitutions,  which  Sg^r.  IF. 
by  their  powerful  operation  contributed,  gra-  '^— ^-^ 
dually,  to  introduce  more  regular  government  and  ciety  greatly 
more  polilhed  manners  mto  the  various  nations  otthebegin- 
Europe.  When  we  furvey  the  date  of  fociery,  or^^^^^J},^^' 
{he  character  of  individuals,  at  the  opening  of  the  ^^^^^y- 

H  2  fifteenth 
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Sect.  IT.  fifteenth  century,  and  then  turn  back  to  view  the 
condition  of  both  at  the  time  when  the  barbarous 
tribes  which  overturned  the  Roman  power  com- 
pleted their  fettlement  in  their  new  conquefts,  the 
progrefs  which  mankind  had  made  towards  order 
and  refinement  will  appear  immenfe. 

Still defec-       Government,  however,  was  ftill  far  from  ha- 
rped to  the  ving  attained  that  ftate,  in  which  extenfive  mo- 

command  ct  ,  .  _  .    ,  ... 

the  national  natchics  adt  v/ith  united  vigour,  or  carry  on  great 
undertakings  with  perfeverance  and  fuccefs.  Small 
tribes  or  communities,  even  in  their  rudeft  flate, 
may  operate  in  concert,   and  exert  their  utmoft 
force.     They  are  excited  to  a6l  not  by  the  diflant 
objeds  or  the  refined  fpeculations,  which  interefi: 
or  affect  men  in  polilhed  focieties,  but  by  their 
prefent  feelings.     The  infuks  of  an  enemy  kindle 
reientment;  the  fuccefs  of  a  rival  tribe  awakens 
emulation  :  thefe  palTions  communicate  from  breaft 
to  breafl,  and  all  the  members  of  the  community, 
with  united  ardour,  rufh  into  the  field  in  order  to 
gratify  their  revenge,    or   to  acquire  diftindlion. 
But  in  widely  extended  ftates^  fuch  as  the  great 
kingdoms  of  Europe  at  the  beginning  of  the  fif- 
teenth century,   where  there  is   little  intercourfe 
between  the  diftant  members  of  the  community, 
and  where  every  great  enterprize  requires  previous 
concert  and  long  preparation,  nothing  can  roufe 
and  call  forth  their  united  ftrength,  but  the  abfo- 
lute  command  of  a  Defpot,  or  the  powerful  in- 
fluence of  regular  policy.     Of  the  former  the  vaft 

Empires 
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Empires  in  the  Eaft  are  an  example;  the  irrefift-  ^^ct.  ll. 
ible  mandate  of  the  Sovereign   reaches  the  moll 
remote  provinces  of  his  dominions,  and  compels 
whatever  number  of  his  fubjedts  he  is  pleafed  to 
fummon,  to  follow  his  flandard.     The  kingdoms 
of  Europe,  in  the  prefent  age,  a-re  an  inftance  of 
the  latter;  the  Prince,  by  the  lefs  violent,  but  no 
lefs  efFedual  operation  of  laws  and  a  well  regu- 
lated government,  is  enabled  to  avail  himfelf  of 
the  whole  force  of  his  ft  ate,  and  to  employ  it  in  ' 
enterprizes  which  require  ftrenuous  and  perfeve- 
ring  efforts. 

BaT,  at  the  opening  of  the  fifteenth  century,  The  power 
the  political  conltitution  m  all  the  kmgdoms  or  very  limit- 
Europe  was  very  different  from  either  of  thefe  ftates  ^^' 
of  government.     The  feveral   monarchs,  though 
they  hadfomewhat  enlarged  the  boundaries  of  pre- 
rogative by  fuccefsful  encroachments  on  the  im- 
munities and  privileges  of  the  nobility,  were  pof-  - 
felTed  of  an  authority  extremely  limited.     The  laws 
and  interior  police  of  kingdoms,  though  much  im- 
proved by  the  various  events  and  regulations  which 
I  have  enumerated,  were  ftill  feeble  and  imper- 
fe6t.     In  every  country,  a  numerous  body  of  no- 
bles, who  continued  to  be  formidable  notwithiland- 
ing  the  various  expedients  employed  to  deprefs 
them,  watched  all  the  motions  of  their  Sovereign 
with  a  jealous  attention,  which  fet  bounds  to  his  am- 
bition, and  either  prevented  his  forming  fchemes  of 

H  3  extenfive 


102  A    V  I  E  W    O  F    T  H  E 

Sect.  II.  extenfive   enterprize,  or   thwarted   the   execution 
of  them, 

JacTi'mlu".  *^"^  ordinary  revenues  of  every  Prince  were  fo 
extremely  fmall  as  to  be  inadequate  to  any  great 
undertaking.  He  depended  for  extraordinary  fup- 
,  plies  on  the  good-will  of  his  fubjes2:s,  who  granted 
them  often  with  a  reludtant,  and  always  with  a 
fparing  hand. 

Their  ar-        _^s  the  rcvenucs  of  Princes  were  inconfiderable, 

fnies  iinht 

fofconquef^.  the  armies  which  thev  could  brins;  into  the  field 
v/ere  unfit  for  long  and  eftcflual  fervice.  Inflead 
of  being  able  to  employ  troops  trained  to  fxill  in 
arms,  and  to  mihtary  fubordinaticn,  by  regular 
difcipline,  Monarchs  v/ere  obliged  to  depend  on 
fuch  forces  as  their  valTals  condufled  to  their 
iiandard  in  confcqucnce  of  their  military  tenures. 
Thefe,  as  they  were  bound  to  remain  under  arms 
only  for  a  ihort  time,  could  not  maixh  far  from 
their  ufual  place  of  refidcnce,  and  being  more 
attached  to  the  lord  of  whom  they  held,  tlian  to 
the  Sovereif^n  whom  thev  ferved,  v/ere  often  as 
much  difpofed  to  counteracl  as  to  forv/ard  his 
fchemes.  Nor  were  they.,  even  if  they  had  been 
more  fubjefi:  to  the  command  of  the  monarch, 
proper  inllruments  to  carry  into  execution  any 
great  and  arduous  enterprize.  The  flrength  of 
an  army  formed  either  for  conquefl:  or  defence  lies 
in  infantry.  To  the  (lability  and  difcipline  of 
their   legions,   confiding   chiefly   of  infantry,  the 

Romians 
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Romans  during  the  times  of  the  republick  were  Sect.  H. 
indebted   for  all   their  vidtories;  and  when  their 
defcendants,  forgetting  the  indirutions  which  had 
led  them  to  univerfal  dominion,  fo  far  altered  their 
military  fyflem  as  to'  place  their  principal  confi- 
dence  in  a  numerous    cavalry,  the  undifciplined 
impetuofity  of  the   barbarous  nations  who  fought 
moftly  on  fooc,  was  fufficient,   as  I  have  already 
obferved,  to  overcome  them.     Thefe  nations,  foorl 
after  they  fettled  in  their  new   conqueils,    uni/i- 
ftruded  by  the  fatal  error  of  the  Romans,  relin^ 
quifhed   the  cuftoms  of  their  anceftors,  and  con- 
verted  the  chief  torce  ot  their  armies  into  cavalry. 
Among  the   Romans  this  change  was  occafioned 
by  the  effeminacy  of  their  troops,  who  could  not 
endure  the  fatigues  of  lervice,  which  their  more 
virtuous  and  hardy  anceftors  fuftained  with  eafe. 
Among  the  people  who  eftabliQied  the  new  mo- 
narchies   into   which   Europe   was   divided,    this 
innovation   in   military  difcipline   feems    to   have 
fiowed  from  the  pride  of  the  nobles,  who  fcorning 
to  mingle  with  perfons  of  inferior  rank,  aimed  at 
being  diflinguifhed  from  them  in  the  field  as  well 
as  during  peace.     The  inftitution  of  chivalry,  and 
the  frequency  of  tournaments,  in  which  knights, 
in  complete  armour,  entered  the  lifts  on  horfeback 
with  extraordinary  fplendour,  difplaying  amazing 
^ddrefs,  and  force,  and  valour,  brought   cavalry 
into  ftill  greater  efteem.     The  fondnefs  for  that 
fervice  increafed   to  fuch  a  degree,  that,  during 
|hp  thirteenth  and  fourteenth  centuries,  the  armies 

Ha  of 


I04  A     V  I  E  W    O  F    T  H  E 

Sect.  II.  of  Europe  were  compofed  almoft  entirely  of  ca- 
valry.  No  gentleman  would  appear  in  the  field 
bur  on  horfeback.  To  ferve  in  any  other  manner 
he  would  have  deemed  derogatory  to  his  rank. 
The  cavalry,  by  way  of  diftindion,  was  called 
ne  battle^  and  on  it  alone  depended  the  fate  of 
every  adlion.  The  infantry,  colleded  from  the 
dregs  and  refufe  of  the  people,  ill  armed  and  worfe 
difciplined,  was  of  no  account. 

i 

Theyarein-     As  thefe  circumftances  rendered  the  operations 

capable  of  _  .  i    •  i  r 

forming  any  of  particular  kingdoms  lefs  confiderable  and  lefs 
IxSve"  vigorous,  fo  they  long  kept  the  Princes  of  Europe 
titiin.  ^^^'  f^^"^  giving  fuch  attention  to  the  fc hemes  and 
tranfaclions  of  their  neighbours,  as  led  them  to 
form  any  regular  fyftem  of  publick  fecurity.  They 
prevented  them  from  uniting  in  confederacy,  or 
from  a6ling  with  concert,  in  order  to  eftablifh  fuch 
a  diftribution  and  balance  of  power,  as  fhould 
hinder  any  Hate  from  rifmg  to  a  fuperiority,  which 
might  endanger  the  general  liberty  and  indepen- 
dence. During  feveral  centuries,  the  nations  of 
Europe  appear  to  have  confidered  themfelves  as 
feparate  focieties,  fcarcely  connected  together  by 
any  common  intereft,  and  little  concerned  in  each 
other's  affairs  or  operations.  An  extenfive  com^ 
merce  did  not  afford  them  an  opportunity  of  ob- 
ferving  and  penetrating  Into  the  fchemes  of  every 
different  ftate.  They  had  not  ambaffadors  refiding 
conflantly  in  every  court  to  watch  and  give  early 
intelligence  of  all  its  rnotions.     The  expedation 

of 
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of  remote  advantages,  or  the  profpeft  of  diftant  Sect.  IL 
and  contingent  evils,  were  not  fufficient  to  excite  ^"^^^^-^ 
nations  to  take  arms.  They  only,  who  were 
within  the  fphere  of  immediate  danger,  and  un- 
avoidably expofed  to  injury  or  infult,  thought 
themfelves  interefted  in  any  conteft,  or  bound  to 
take  precautions  for  their  own  fafety. 

Whoever  records  the  tranfadlions  of  any  of  They  were 
the  more  confiderable  European  flates  during  the  nedkd  wkh 
two  laft  centuries,  muft  write  the  hiftory  of  Eu-  ""^^  °'^"* 
rope.  Its  various  kingdoms,  throughout  that 
period,  have  been  formed  into  one  great  fyftem, 
fo  clofely  united,  that  each  holding  a  determinate 
flation,  the  operations  of  one  are  fo  fdz  by  all, 
as  to  influence  their  counfels  and  regulate  their 
meafures.  But  previous  to  the  fifteenth  century, 
unlefs  when  vicinity  of  territory  rendered  the  occa- 
fions  of  difcord  frequent  and  unavoidable,  or 
when  national  emulation  fomented  or  embittered 
the  fpirit  of  hoflility,  the  affairs  of  different  coun- 
tries are  feldom  interwoven.  In  each  kingdom  of 
Europe  great  events  and  revolutions  happened, 
which  the  other  powers  beheld  with  almoft  the 
fame  indifference  as  if  they  had  been  uninterefted 
fpectators,  to  whom  the  effed  of  thefe  tranfadions 
could  never  extend. 

During  the  violent  flruggles  between  France  Aconfirma, 
and  England,  and  notwithftanding  the  alarming^^orfh?'' 
progrefs  which  was  made  towards  rendering  one  pf^j^"^'/^ ' 

z  -  Prince 
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Sect,  [F,  Prlncc  the  mailer  of  both  thcfe  kingdoms,  hardly 
'^^■'~  one  meafure  which  can  be  confidered  as  the  reililt 
of  a  fagacious  and  prudent  policy,  was  formed  in 
order  to  guard  againft  an  event  fo  fatal  to  Europe. 
The  Duke-s  of  Burgundy  and  Brctagne,  whom 
their  fituation  would  nor  permit  to  remain  neutral, 
engaged,  it  is  true,  in  the  eonteft;  but  in  taking 
their  part,  they  feem  rather  to  have  followed  the 
impulfe  of  their  pafTions,  than  to  have  been 
guided  by  any  juO:  difcernment  of  the  danger 
which  threatened  themfclves  and  the  tranquillity 
of  Europe.  The  other  Princes,  feemingly  unaf- 
fetfled  by  the  alternate  fuccelles  of  the  contending 
partic^s,  left  them  to  decide  the  quarrel,  or  inter- 
poied  only  by  feeble  and  ineiFed:ual  negociations, 

Fromthofe  NoTW'iTHSTANDiNG  the  pcrpctual  hoftiiitles  in 
ot  Spain.  Y^j^^ich  the  various  kingdoms  of  Spain  were  engaged 
during  feveral  centuries,  and  the  fuccelTive  occur- 
rences which  vifibly  tended  to  unite  that  part  of 
the  continent  into  one  great  monarchy,  the  Princes 
of  Europe  fcarcely  took  a  fmgle  ilep,  which  diU 
covers  that  they  gave  any  attention  to  that  impor- 
tant event.  They  permitted  a  povv^er  to  arife  im- 
perceptibly, and  to  acquire  flrength  there,  v/hich 
foon  became  formidable  to  ail  its  neighbours. 

,  ,       Amidst  the  violent  convulfions  with  which  the 

From  thofc 

tsfceraiany.fpinj;  of  domination  in  the  See  of  Rome,  and  the 
turbulent  ambition  of  the  German  nobles,  agitated 
the  Empire,  neither  the  authority  of  the  Popes, 
leconded  by  all  their  artiuces  and  intrigues,  nor 

the 
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the  folicitations  of  the   Emperors,  could   induce  Scct.  ir. 
any  of  the  powerful  monarchs  in  Europe  to  engage  "     ^    "* 
in  their  quarrel,  or  to  avail  themfelves  of  many 
favourable  opportunities  of  interpofing  with  effed 
and  advantage. 

This  amazing  inadlvity,  during  tranfadions  fo  Th^s  inac- 
interelting,  is  not  to  be  imputed  to  any  incapacity  noned  en- 
of  difcerning  their  political  confequences.  The  filte^o/^o! 
power  of  judging  with  fagacity,  and  of  adling  v/ith''"""'^"'' 
vigour,  is  the  portion  of  men  in  every  age.  The 
Monarchs  who  reigned  in  the  different  kingdoms 
of  Europe  during  Idveral  centuries  were  not  blind 
to  their  particular  intered,  negligent  of  the  pub- 
iick  fafety,  or  Grangers  to  the  method  of  fecuring 
both.  If  they  did  not  adopt  that  falutary  fyftem, 
which  teaches  modern  politicians  to  take  the  alarm 
at  the  profped  of  diftant  dangers,  which  prompts 
them  to  check  the  firfl  encroachments  of  any 
formidable  power,  and  v/hich  renders  each  (late 
jthe  guardian,  in  foiPiC  degree,  of  the  rights  and 
independence  of  all  its  neighbours,  this  was  owing 
entirely  to  fuch  imperfedions  and  diforders  in  the 
civil  government  of  each  country,  as  made  it  im- 
poITible  for  fcvereigns  to  adt  fgitably  to  thofe  ideas, 
which  the  pofture  of  affairs,  and  their  own  obfer- 
vation,  mull  have  fuggefted. 

But  during  the  courfe  of  the  fifteenth  century^  Events han- 
various  events  happened,  which,  by  giving  Princes  ["ngthe^^jth 
more  entire  command  of  the  force  in  their  refpec-  X'^Vren- 
tive  dominions,  .rendered   their   operations   moref  ^^^Z^- 

'  *  ^  tcrt£  of  na- 

,  vigoroi 


^us 
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Sect.  II.  vigorous  and  extenfive.  In  confequence  of  this, 
tionsi«ore  ^^^  affali's  of  different  kingdoms  becoming  more 
anHxt^n.  ^^equently  as  well  as  more  intimately  conneded, 
fi'^'  they  were  gradually  accuftomed  to  adt  in  concert 

and  confederacy,  and  were  infenfibly  prepared  for 
forming  a  fyftem  of  policy,  in  order  to  eftablifh 
or  to  preferve  fnch  a  balance  of  power  as  was  moft 
confiflent  with  the  general  fecurity.  It  was  du- 
ring  the  reign  of  Charles  the  Fifth,  that  the  ideas, 
on  which  this  fyftem  is  founded,  firft  came  to  be 
fully  underftood.  It  was  then,  that  the  maxims 
by  which  it  has  been  uniformly  maintained  fmce 
that  sra,  were  univerfally  adopted.  On  this  ac- 
count, a  view  of  the  caufes  and  events  which  con- 
tributed to  eftablilh  a  plan  of  policy  more  falutary 
and  extenfive  than  any  that  has  taken  place  in  the 
conduft  of  human  affairs,  is  not  only  a  neceffary 
introdu6tion  to  the  following  work,  but  is  a  ca- 
pital objedl  in  the  hiftory  of  Europe. 

Thefir/iof      The  firft  event,  that  occafioned  any  confiderablc 

the  depTv-  alteration  in  the  arrangement  of  affairs  in  Europe, 

iwh^of  fhdr  ^^^  the  annexation  of  the  extenfive  territories, 

on  the'c"  -  "wh^c^  England  pofTefTed  on  the  continent,  to  the 

tinejit.       crown  of  France.     While  the  Englifh  were  m afters 

of  feveral  of  the  moft  fertile  and  opulent  provinces 

in  France,  and  a  great  part  of  its  moft  martial 

inhabitants  was  bound  to  follow  their  ftandard, 

an  Englifh  monarch  confidered  himfelf  rather  as 

the  rival,  than  as  the  vaffal  of  the  fovereign  of 

whom  he  held.     The  Kings  of  France,  circum- 

fcribed 
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fcribed  and  thwarted  in  their  fchemes  and  opera-  Sect.  ii. 
tions  by  an  adverfary  no  lefs  jealous  than  formid- 
able, durit  not  venture  upon  any  enterprize  of 
importance  or  of  difficulty.  The  Englifh  were 
always  at  hand,  ready  to  oppofe  them.  They 
difputed  even  their  right  to  their  crown,  and  being 
able  to  penetrate,  with  eafe,  into  the  heart  of  the 
kingdom,  could  arm  againfl  them  thofe  very 
hands  which  ought  to  have  been  employed  in  their 
defence.  Timid  counfels  and  feeble  efforts  were 
natural  to  monarchs  in  fuch  a  fituation.  France, 
difmembered  and  overawed,  could  not  attain  its 
proper  ftation  in  the  fyftem  of  Europe.  But  the 
death  of  Henry  V.  of  England,  happily  for  France, 
and  not  unfortunately  for  his  own  country,  deli- 
vered the  French  from  the  calamity  of  having  a 
foreiorn  mailer  feated  on  their  throne.  The  weak- 
nefs  of  a  long  minority,  the  diflenfions  in  the 
EngliQi  court,  together  with  the  unileady  and 
languid  condudl  v/hich  thefe  occafioned,  afforded, 
the  French  a  favourable  opportunity  of  recovering 
the  territories  which  they  had  loil.  The  native 
valour  of  the  French  nobility  heightened  to  an 
enthufiaftick  confidence,  by  a  fuppofed  interpo- 
fition  of  heaven  in  their  behalf;  conduced  in  the 
field  by  fkilful  leaders  ;  and  direded  in  the  cabinet 
by  a  prudent  monarch ;  was  exerted  with  fuch 
vigour  and  fuccefs,  during  this  favourable  junc- 
ture, as  not  only  wrefted  from  the  Englifh  their 
new  conquefts,  but  ftript  them  of  their  ancient 
pofTefilons  in  France,  and  reduced  them   within 


the 
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Sect. II.  the  narrow  precindts  of  Calais,  and  its  petty  ter^' 
^^~*       Titory, 

Theeffert        As  fooii  35  fo  m^iiy  confidefable  provinces  were 
i'ncreafiDg    re-unitcd  to  tiicir  dominioHs,  the  Kings  of  France, 
the  F-ilnch^  confcioiis  of  this  acquifition  of  ilrength,  began  to 
monarchy.  fQ^ni  bolder  fchemes  of  interior  policy,  as  well  as 
of  foreign  operations.     They  immediately  became 
formidable  to  their  neighbours,  who  began  to  fix 
their  attention  on  their  mieafures  and  motions,  the 
importance  of  which  they  fully  perceived.     From 
this    sra,    France,    pofiefTed    of   the    advantages 
which  it  derives  from  the  fituation  and  contiguity 
of  its  territories,  as  well  as  from  the  number  and 
valour  of  its  people,  rofe  to  new  influence  in  Eu- 
rope,  and  was  the   firft  power  in  a  condition  to 
give  alarm  to  the  jeaioufy  or  fears  of  the  Rates 
around  it. 

OntKeibte      NoR.  v^as  France  indebted  for  this  increafe  of 

of  the  mill-   .  .  ^      ,  . 

tary  force  in  jmportancc  merely  to  the  re-union  or  the  provinces 
w^iiich  had  been  torn  from  it.  A  circumftance 
attended  the  recovery  of  thefe,  which,  though  lefs 
^  confiderable,  and  lefs  obferved,  contributed  not  a 
little  to  give  additional  vigour  and  decifion  to  all 
the  efforts  of  that  monarchy.  During  the  ob- 
flinate  flrugoks  between  France  and  Ens-land,  all 
the  defedls  of  the  military  fyftem  under  the  feudal 
government  were  fenfibly  felt.  A  war  of  long 
continuance  languifned,  when  carried  on  by  troops 
bound  and  accudomed  to  keep  the  field  only  for 

a  few 
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afcw  weeks.  Armies,  compofed  chiefly  of  heavy-  Sect.  ir. 
armed  cavalry,  were  unfic  either  for  the  attack  or  ^-"'v-^^ 
the  defence  of  the  many  towns  and  caftles,  which 
it  became  neceffary  to  guard  or  to  reduce.  In  or- 
der to  obtain  fuch  permanent  and  effedive  force, 
as  became  rrquiilte  during  thefe  lengthened  con- 
teib,  the  Kings  of  France  took  into  their  pay  con- 
fiderable  bands  of  mercenary  foldiers,  levied  Ibme- 
times  among  their  own  fubjeds,  and  fometimes  in 
foreign  countries.  But  as  the  feudal  policy  pro- 
vided no  fufficient  fund  for  fuch  extraordinary  fer- 
vice,  thefe  adventurers  were  difmiiTed  at  the  clofe 
of  every  campaign,  or  upon  any  profpecl  of  ac- 
commodation-, and  having  been  little  accuftomt'd 
to  the  reftraints  of  difcipiine,  they  frequently  turned 
their  arms  againil  the  country  which  they  had  been 
hired  to  defend,  and  defolated  it  wi^h  no  lefs  cru- 
elty than  its  foreign  enemies, 

A  BODY  of  troops  kept  conflanrly  on  foot,  and  i-ofca^ons 

^  '^  '  theintro- 

reg;ular]y  trained  to  military  fubordination,  would '^u^ion  of 
have  fupplied  what  was  wanting  in  the  feudal  con-  armies, 
llitution,    and    have    furniilied    Princes  with    the 
means  of  executing  enterprizes,  to  which  they  were 
then  unequal.     Such   an  eilablifhmenr,  however, 
was  fo.  repugnant  to  the  genius  of  feudal  policy,- 
and  fo  incompatible  with  the  privileges  and  pre,-: 
t^nfions  of  the  nobility,  that  during  feveral  cen- 
turies no  monarch  was  either  fo  bold,  or  fo  power- 
ful, as  to  venture  on  any  ilep  tov/ards  introducing 
it.     At  lad:,  Charles  Vlf.  availing  himfelf  of  the 
reputation  which  he  had  acquired  by  his  fuccelTes 

againft 
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Sect.  II.  agalnfl  the  Engliih,  and  taking  advantage  of  the 
^  imprefiions  of  terror  which  fuch  a  formidable  enemy 
had  left  upon  the  minds  of  his  fubjeds,  executed 
that  which  his  predeceflbrs  durft  not  attempt. 
Under  pretence  of  keeping  always  on  foot  a  force 
fufficient  to  defend  the  kingdom  againft  any  fud- 

A.D.  1445.  den  invafion  of  the  Englifli,  he,  at  the  time  when 
he  difbanded  his  other  troops,  retained  under  arms 
a  body  of  nine  thoufand  cavalry,  and  of  fixteen 
thoufand  infantry.  He  appropriated  funds  for  the 
regular  payment  of  thefe ;  he  ftationed  them  in 
different  places  of  the  kingdom,  according  to  his 
.pleafure;  and  appointed  the  officers,  who  com- 
manded and  difciplined  them.  The  prime  nobi- 
lity courted  this  fervice,  in  which  they  were  taught 
to  depend  on  their  fovereign,  to  execute  his  orders, 
and  to  look  up  to  him  as  the  judge  and  rewarder 
of  their  merit.  The  feudal  militia,  compofed  of 
the  vafTals  whom  the  nobles  could  call  out  to  fol- 
low their  ilandard,  as  it  was  in  no  degree  com- 
parable to  a  body  of  foldiers  regularly  trained  to 
war,  funk  gradually  in  reputation.  The  ftrength 
of  armies  came  to  be  eftimated  only  by  the  num- 
ber of  disciplined  men  which  they  contained.  In 
lefs  than  a  century,  the  nobles  and  their  military 
tenants,  though  fometimes  fummoned  to  the  field, 
according  to  ancient  form,  were  confidered  as  an 
incumbrance  upon  the  troops  with  which  they 
adled ;  and  were  viewed  with  contempt  by  foldiers- 
accuflcmed  to  the  vigorous  and  fteady  operations 
of  regular  fervice. 

Thus 
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Thus  the  regulations  of  Charles  the  Seventh,  by  Sect.  II. 
eftablifhing  the  firft  {landing  army  known  in  Eu-Theeftcd« 
rope,  occafioned   an   important  revolution   in   its°^^^"* 
affairs  and  policy.     By  depriving  the  nobles  of  that 
direction  of  the  national  military  force  of  the  ilate, 
which  had  raifed  them  to  fuch  high  authority  and 
importance,  a  deep  wound  was  given  to  the  feudal 
ariftocracy,  in  that  part  where  its  power  feemed  to 
be  moil  complete. 

France,  by  forming  this  body  of  regular  troops, 
at  a  time  when  there  was  hardly  a  fquadron  or 
company  kept  in  conftant  pay  in  any  other  part  of 
Europe,  acquired  fuch  advantages  over  its  neigh- 
bours, either  in  attack  or  defence,  that  felf-pre- 
fervation  made  it  necefTary  for  them  to  imitate  its 
example.  Mercenary  troops  were  introduced  into 
all  the  confiderable  kingdoms  on  the  continent. 
They  gradually  became  the  only  military  force  that 
was  employed  or  trufted.  It  has  long  been  the 
chief  objed  of  policy  to  increafe  and  to  fupport 
them.  It  has  long  been  the  great  aim  of  Princes 
and  minifters  to  difcredit  and  to  annihilate  ail  othei ' 
means  of  national  activity  or  defence. 

As  the  Kings  of  France  got  the  dart  of  other  The  ;r.o- 
powers  in  eflabiifhing  a  military  force  in  their  do- France  en- 
minions,  which  enabled  them  to  carry  on  foreign  ^^►''eTtheu- 
operations  with  more  vigour,  and  to  greater  ex.-  pf^fosaiive. 
tent,  fo  they  were  the  fird  who  effectually  broke 
the  feudal  ariftocracy,  and  humbled  the  great  vaf- 

Vol.  I.  1  fais 
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Sect.  II.  fals  of  the  crovvn,  who  by  their  exorbitant  pO'A^er 
had  long  circuinrcribed  the  royal  prerogative  with- 
in very  narrow   liniics,  and  had  rendered  all  the 
efforts  of  the  monarchs  of  Europe  inconfiderable. 
Many  things  concurred  to  undermine,  gradually, 
the  power  of  the  feudal  ariilocracy  in  France.    The 
wealth  and  property  of  the  nobility  were  greatly 
impaired  during  the  long  wars  which  the  kingdom 
was  obliged  to  maintain  v/ith  the  EngliQi.     The 
extraordinary  zeal  with  which  they  exerted  them- 
felves  in  defence  of  their  country  againft  its  an- 
cient enemies,  exhaufted  tlie  fortunes  of  fome  great 
families.     As  aknoft  every  province  in  the  king- 
dom was,  in  its  turn,  the  feat  of  war,  the  lands  of 
others  were  expofed  to  the  depredations  of  the 
enemy,  were   ravaged    by    the    mercenary   troops 
which  their  fovereigns  hired  occafionally,  but  could 
not  pay,  or  were  defolated  with  rage  (till  more  de- 
flructive  by  the  peafants,  in  their  different  infur- 
redions.     At  the  fame  time,  the  neceiTities  of  go- 
vernment having  forced  their  Kings  upon  the  def- 
perate  expedient  of  making  great  and  fudden  al- 
te^rations  in  the  current  coin  of  the  kingdom,  the 
fines,  quit-rents,  and  other  payments  fixed  by  an- 
cient cuRom,  funk  much  in  value,  and  the  reve- 
nues of  a  fief  were  reduced  far  belov,/-  the  fum  which 
it  had  once  yielded.     During  their  contcils  with 
the  Enghih,  in  v/hich  a  generous  nobility  courted 
every  ftation   where  danger  appeared,  or  honour 
could  be  gained,  many  families  of  note   became 
extin£l,  and  their  fiefs  Vv^ere  reunited  to  the  crov/n. 
Other  fiefs,  in  a  long  courfe  of  years,  fell  to  female 

heirs. 
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heirs,  and  were  divided  among  them  ;   were  dimi-  Sect.  U. 
niihed  by  profufe  donations  to  the  church,  or  were        ^ 
broken  and  fplit  by  the  fuccefiion  of  remote  colla- 
teral heirs  \ 

Encouraged    by  thcfi?  manifeft  fymptoms  oi'^y^vtogT^^t 

•'  _  ^       *■  of  the  royal 

decline  in  that  body  which  he  wifhed  to  deprefs,  power  under 
Charles  VII.  during  the  firfl  interval  of  peace  with 
England,  made  feveral  efforts  towards  eilablifhing 
the  regal  prerogative  on  the  ruins  of  the  arifto- 
cracv.     But  his  oblii^ations  to  the  nobles  were  fo 
many,  as  v/ell  as  recent,  and  their  fervices  in  re- 
covering the  kingdom  fo  fplendid,  as  made  it  ne- 
cefTary  for  him  to  proceed  with  moderation  and 
caution.     Such,  however^  was  the  authority  which 
the  crown  .had  acquired  by  the  progrefs  of  its  arms 
againft  the  Englifh,  and  fo  much  v/as  the  power 
of  the  nobility  diminifhed,  that,  without  any  op- 
pofition,  he  foon  made  innovations  of  great  confe- 
quence  in   the  conftitution.      He   not  only  efta- 
bliflied  that  formidable  body  of  regular  troops^ 
which  has  been  mentioned,  but  he  was  the  firft 
monarch  of  France  who,  by  his  royal  edicl,  with- 
out the  concurrence  of  the  States-general  of  theA.D  1440. 
kingdom,  levied  an  extraordinary  fubfidy  on   his 
people.     He  prevailed  iikewife  with  his  fubje(fls, 
to  render  feveral  taxes  perpetual,  which  had  for- 
merly been  impofed  occafionally,  and  exadted  du- 
ring a  fhort  time.     By  means  of  all  theie,  he  ac- 
quired fuch  an  increafe  of  pov/er,  and  extended 

^   Bojiainvilliers     Hiftoire    de      GavefR^CBt     de     France, 
Letiie  xii. 

I    2  his 
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Seer.  rr.  his  prerogative  fo  far  beyond  its  ancient  limits^, 
that,  from  being  the  moft  dependent  Prince  who 
had  ever  fat  upon  the  throne  of  France,  he  came 
to  poflefs,  during  the  latter  years  of  his  reign,  a 
degree  of  authority  which  none  of  his  predeceiTors 
had  enjoyed  for  feveral  ages  \ 

Under  That    plan   of  humbling  the  nobility  which 

Charles  formed,  his  fon  Louis  XT.  carried  on  with 
a  bolder  fpirir,  and  with  greater  fuccefs.  Louis 
was  formed  by  nature  to  be  a  tyrant ;  and  at  what- 
ever period  he  had  been  called  to  afcend  the  throne, 
his  reign  mufb  have  abounded  with  fchemes  to  op- 
prefs  his  people,  and  to  render  his  own  power  ab- 
folute.  Subtle,  unfeeling,  cruel-,  a  ftranger  to 
every  principle  of  integrity,  and  regardlefs  of  de- 
cency, he  fcorned  all  the  reftraints  which  a  fenfe 
of  honour,  or  the  defire  of  fame,  impofe  even  upon 
ambitious  men.  Sagacious,  at  the  fame  time,  to 
difcern  his  true  interefl,  and  influenced  by  that 
alone,  he  v/as  capable  of  purfuing  it  with  a  per- 
fevering  indullry,  and  of  adhering  to  it  with  a  fyf- 
tematic  fpirit,  from  which  no  obje6l  could  divert, 
and  no  danger  could  deter  him. 


His  ir.ea^        The  maxims  of  his  adminiftration  were  as  pro- 
huThnng    found  as  they  were  fatal  to  the  privileges  of  the 
Hty,"^""     nobility.     He  filled  all  the  departments  of  govern- 
ment v/ith  new  men,  and  often  with  perfons  whom 

t  Hifloire  de  France  par  Velly  &  Villaret,  torn,  xv.  331, 
&:c.  389.  torn.  x>vi.  324.  Variations  de  la  Monarchic  Fran^ 
9oire,  lora.  iii.    16:. 

he 
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he  called  from  the  lowefl  as  well  as  moil  di  fpifed 
fundlions  in  life,  and  raifed  at  pleafure  to  Itations 
of  great  power  or  truft.  Thefe  were  his  only  con- 
fidents, whom  he  confaked  in  forming  his  plans, 
and  to  whom  he  committed  the  execution  of  them : 
While  the  nobles,  accuftomed  to  be  the  compa- 
nions, the  favourites,  and  the  miniflers  of  their 
fovereigns,  were  treated  with  fuch  ftudied  and 
mortifying  negledt,  that  if  they  would  not  fubmit 
to  follow  a  court,  in  v/hich  they  appeared  without 
any  fliadow  of  their  ancient  power,  they  were 
obliged  to  retire  to  their  caftles,  where  they  re- 
mained unemployed  and  forgotten.  Not  fatisfied 
with  having  rendered  the  nobles  of  lefs  confider- 
ation,  by  taking  out  of  their  hands  the  fole  direc- 
tion of  affairs,  Louis  added  infult  to  negled; ;  and 
by  violating  their  mod  valuable  privileges,  endea- 
voured to  degrade  the  order,  and  to  reduce  the 
members  of  it  to  the  fame  level  with  other  fub- 
jecls.  Perfons  of  the  highefl  rank  among  them, 
if  fo  bold  as  to  oppofe  his  fchemes,  or  fo  unfor^ 
tunate  as  to  awaken  the  jealoufy  of  his  capricious 
temper,  were  profecuted  v/ith  rigour,  from  whidi 
all  who  belonged  to  the  order  of  nobility  had 
hitherto  been  exempt  ♦,  they  were  tried  by  judges 
who  had  no  right  to  take  cognizance  of  their 
aflions ;  and  were  fubjedled  to  torture,  or  con- 
demned to  an  infamous  death,  without  regard  to 
their  birth  or  condition.  The  people,  accuflomed 
to  fee  the  blood  of  the  moil  illufhrious  perfonages 
fhed  by  the  hands  of  the  common  executioner,  to 
behold  jthem  fliut  up  in  dungeons,    and  carried 

I  3  about 
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Sect.  IT.  about  in  Cages  of  iron,  began  to  view  the  nobillt/ 

"^       with  kfs  reverence  than  formerly,  and  looked  up 

with  terror  to  the  royal  authority,  vvhich  feemed  to 

have  humbled  or  annihilated  every  other  power  in 

the  kingdom. 

andofdi-        At  the  fame  time,  Louis,  being  afraid  that  op- 
,^^ '"^   ^  '  pofition  might  rouze  the  nobles,  whom  the  rigour 
of  his  government  had  intimidated,  or  that  felf- 
prefervation  might  at  laft  teach  them  to  unite,  dex- 
teroufly  fcattered  among  them  the  feeds  of  difcord  *, 
and  induftrioufly  fomented  thofe  ancient  ianimo- 
iities  between  the  great  families,  which  the  fpirit 
of  jealoufy  and  emulation,  natural  to  the  feudal 
government,  had  ofiginally  kindled  and  ftill  kept 
alive.     To  accompiiih  this,  all  the  arts  of  intrigue, 
all  the  myfleries  and  refinements  of  his  fraudulent 
policy  were  employed,  and  with  fuch  fuccefs,  that 
at  a  jundture  which  required  the  moft  ftrenuous 
efforts,  as  well  as  the  moft  perfect  union,  the  no* 
fcles  never  acted,  except  during  one  fhort  fally  of 
refentment  at  the  beginning  of  his  reign,  either 
with  vigour  or  with  concert. 

He  adds  to       As  he  ftripped  the  nobility  of  their  privileges, 

the  numbtr    i  j  j      i  ,  ',  •  r      \ 

of  landing  nc  added  to  the  power  and  prerogative  or  the 
crown.  In  order  to  have  at  command  fuch  a  body 
of  foldiers  as  might  be  fuffi:ienc  to  cruih  any  force 
that  his  difaffeded  fubjeds  could  draw  together, 
he  not  only  kept  on  foot  the  regular  troops 
x^hich  his  father  had  raifed,  but  took  into  his  pay 
fix  thoufand  Swifs,  at  that  time  the  bed  difciplined 


forces* 
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an-d  mofl:  formidable  infantry  in  Europe".  From  Sect.  II. 
the  jealoufy  natural  to  tyrants,  he  confided  in  thefe 
foreign  mercenaries,  as  the  mofl:  devoted  inftru- 
ments  of  opprefTion,  and  the  mofl:  faithful  guard- 
ians of  the  power  which  he  had  acquired.  That 
they  might  be  ready  to  a,d:  on  the  fliorteft  warning, 
he,  during  the  latter  years  of  his  reign,  kept  a  con- 
fiderable  body  of  them  encamped  in  one  place  % 

Great  funds  were  requifite,  not  only  to  defray  "^^ug- 

*  ,  .     '  "^    men's  the 

the  expence  of  this  additional  eftabliflim.ent,  but  revenues  of 
to  fuppiy  the  fums  employed  in  the  various  en- 
terprizes  which  the  reftlefs  adlivity  of  his  ge- 
nius prompted  him  to  undertake.  But  the  prero- 
gative that  his  father  had  alTumcd  o''  levying  taxes 
without  the  concurrence  of  the  ftates-general, 
which  he  was  careful  not  only  to  retain  but  to  ex- 
tend, enabled  him  to  provide  in  fbme  meafure  for 
the  increafing  charges  of  government. 

What  his  prerogative,  enlarged  as  it  was,  could  Hisaddrefs 
not  furnifh,  his  addrefs  procured.     He  was    the  the aflembiy 
firft  monarch  in  Europe  who  difcovered  the  me-  °    ^^"* 
thod  of  managing  thofe  great  ademblies,  in  which 
the  feudal  policy  had  veiled  the  power  of  granting 
fubfidies  and  of  impofing  taxes.     He  firft  taught 
other   Princes    the   fatal    art   of  beginning   their 
attack    on   publick    liberty,    by    corrupting   the 
fource  from  which  it  fhould  flow.     By  exerting  all 

"  Mem.  de  Comincs,  torn.  i.  367.     Dan.  Hid.  de  la  Milic« 
Fran^oife,  torn.  i.   18 2,  '''  Mem.  deCom.  torn.  i.  381. 

I  4  his 
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Sect.  II.  his  power  and  addrefs  in  influencing  the  eledion 
of  reprefentatives,  by  bribing  or  overawing  the 
members,  and  by  various  changes  which  he  art- 
fully made  in  the  form  of  their  deliberations, 
Louis  acquired  fuch  entire  dire6lion  of  thefe  affem- 
blies,  that,  from  being  the  vigilant  guardians  of 
the  privileges  and  property  of  the  people,  he  ren- 
dered them  tamely  fubfervient,  in  promoting  the 
moft  odious  meafures  of  his  reign  ''.  As  no  power 
remained  to  fet  bounds  to  his  exadlions,  he  not 
only  continued  all  the  taxes  impofed  by  his  father, 
but  made  immenfe  additions  to  them,  which 
amounted  to  a  fum  that  appeared  ailonifhing  to 
his  contemDoraries  ^  * 

Ha  enlarges      '^ QR  was  it  thc  DOwcr  alone  or  wealth  of  the 

the  oounds  ^ 

Of  the        crown  that  Louis  increafedj  he  extended  its  terri- 

French  mo-  ,         ,  .  ^    .  ^  .  i    •     j  n 

narchy.  tories  by  acquilitions  or  various  kmds.  He  got 
polTeflion  of  Roufillon  by  purchafe ;  Provence 
was  conveyed  to  him  by  the  will  of  Charles  de 
Anjou  5  and  upon  the  death  of  Charles  the  Bold, 
he  feized  v/ith  a  ftrong  hand  Burgundy  and  Artois, 
which  had  belonged  to  that  Prince.  Thus,  du- 
ring the  courfe  of  a  fingle  reign,  France  was 
formed  into  one  compad  kingdom,  and  the  fleady 
unrelenting  policy  of  Louis  XI.  not  only  fubdued 

^  Mem.  de  Comin.  tom.  i.  136,  Chron.  Scandal,  ibid. 
torn.  ii.  p.  71.  y  Mem.  de  Com.  tom.  i.  334. 

*     Charles    VII.  levied  taxes    to  the    amount  ©f  1,800, ceo 

■francs  ;    Louis  XF.  raifed  4,700,000.     The  former  had  in  pay 

9000  cavalry  and    16,000   infantry.      The  latter  augmented  the 

cavalry  to   15.000,    and    the   infantry  to  25>coo.      Mem.   de 

Comines,  i,  384. 

th^ 
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the  haughty  fpirit  of  the  feudal  nobles,  but  efta-  Sect.  IT. 
bliOied  a  fpecies  of  government,  fcarcely  leis  ab- 
folute,  or  lefs  terrible,   than  eaftern  defpotifm. 

But  fatal  as  his  adminiftration  was  to  the  liber- By  ^n  there 
ties  of  his  fubjecls,  the  authority  which  he  ac-  governmlt 
quired,  the  refources  of  which  he  became  m after,  ^^"J^'^^j^ 
and  his  freedom  from  reftraint  in  concerting  his  *".'^.^"^"" 

•    ^  prizing, 

plans  as  well  as  in  executing  them,  rendered  his 
reign  a6live  and  enterpfizing.  Louis  negociated 
in  all  the  courts  of  Europe;  he  obferved  the 
motions  of  all  his  neighbours  ;  he  engaged,  either 
as  principal,  or  as  an  auxiliary,  in  every  great 
tranfadion  •,  his  refolutions  were  prompt;  his  ope- 
rations  vigorous;  and  upon  every  cm.ergence  he 
could  call  forth  into  adion  the  whole  force  of  his  , 

kingdom.  From  the  sera  of  his  reign,  the  Kings 
of  France,  no  longer  fettered  and  circumfcribed  at 
home  by  a  jealous  nobility,  have  exerted  them- 
felves  more  abroad,  have  formed  more  extenfive 
fchemes  of  foreign  conquefts,  and  have  carried  on 
war  with  a  fpirit  and  vigour  long  unknown  in 
Europe. 

i 
The  example  which  Louis  fet  was  too  inviting  steps  take 

^  ^  towards  ex' 

not  to  be  imitated  by  other  Princes.     Henry  VII.  tending  th. 

-  If  r  1—        1         1    power  of 

as  foon  as  he  was  feated  on  the  throne  or  England,  a^crownJ 
formed  the  plan  of  enlarging  his  own  prerogative,  ^"^land  j 
by  breaking  the  power  of  the  nobility.     The  cir-  | 

cum.ftanccs  under  which  he  undertook  to  execute  • 

;t,  were  lefs  favourable  than  thofe  which  induced  j 

Charles  VII.    to    make   the  fame  attempt;    and 

the 
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Sect,  If.  the  fpirit  with  which  he  conduced  it,  was  very 
different  from  that  of  Louis  XL  Chsrles,  by  the 
fuccefs  of  his  arms  againlt  the  Englilb,  by  the 
nierit  of  having  expelled  them  out  of  fo  many 
provinces,  had  eftabliflied  himfelf  fo  firmly  in  the 
confidence  of  his  people,  as  encouraged  him  to 
make  bold  encroachments  on  the  ancient  confti- 
tution.  The  daring  genius  of  Louis  broke  through 
every  barrier,  and  endeavoured  to  overturn  or  to 
remove  every  obflacle  that  flood  in  his  way.  But 
Henry  held  the  fceptre  by  a  difputed  title  ^  a  po- 
pular fadion  v/as  ready  every  moment  to  take 
arms  againd  him  ;  and  after  long  civil  wars,  du- 
ring which  the  nobility  had  often  difplayed  their 
power  in  creating  and  depofing  Kings,  he  felt 
that  the  regal  authority  had  been  fo  much  relaxed, 
and  that  he  entered  into  polTeffion  of  a  prerogative 
fo  much  abridged,  as  made  it  neceffary  to  carry- 
on  his  meafures  deliberately,  and  without  any  vio- 
lent exertion.  He  endeavoured  to  undermine  that 
formidable  ftrudture,  which  he  durft  not  attack 
with  open  force.  His  fchemes,  though  cautioiis 
and  flow  in  their  operation,  were  well  concerted, 
and  produdive  in  the  end  of  great  effeds.  By 
his  laws,  permitting  the  barons  to  break  the  en- 
tails of  their  eflates,  and  to  expofe  them  to  falej 
by  his  regulations  to  prevent  the  nobility  from 
keeping  in  their  fervice  thole  numerous  bands  of 
retainers,  which  rendered  them  formidable,  and 
turbulent  •,  by  encouraging  population,  agricul- 
ture, and  commerce ;  by  fecuring  to  his  fubjeds, 
during  a  long  reign,  the  enjoyment  of  the  bleffings 

which 
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which  flow  from  the  arts  of  peace-,  by  accuf- Sect.  II. 
toming  them  to  an  adminiflradon  of  government,  ^"''^^"^*' 
under  which  the  laws  were  executed  with  fteadi- 
nefs  and  vigour;  he  made  imperceptibly  fuch 
alterations  in  the  Englifh  conftitution,  that  he 
tranfmitted  to  his  fucceUor  authority  fo  extenfive, 
as  rendered  him  one  of  tlie  moil  abfolute  Mo- 
parchs  in  Europe,  and  capable  of  the  greateft  and 
Oioft  vigorous  efforts. 

In  Spain,  the  union  of  all  its  crowns  by  thCanirn 
marriage  of  Ferdinand  and  Ifabella;  the  glory  that^^*"^"*^ 
they  acquired  by  the  conqueft  of  Granada,  which 
brought  the  odious  dominion  of  the  Moon  to  a 
period ;  the  command  of  the  great  armies  which 
it  had  been   necefiary  to  keep  long  on  foot,   in 
order  to  accomplifli  this ;  the  wifdom  and  fteadi- 
nefs  of  their  adminiflration  ;  and  the  addrefs  with 
which  they  availed  themfelves  of  every  incident 
to  humble  the  nobility,  and  to  extend  their  own 
prerogative,  confpired  in  raifing  thefe  monarchs 
to  fuch  eminence  and  authority,  as  none  of  their 
predecefTors  had  ever  enjoyed.     Though  feveral 
caufes,  which  fhall  be  explained  in  another  place, 
prevented  their  attaining  the  fame  extenfive  powers 
with  the  Kings  of  France  and  England,   and  pre- 
lerved    the    feudal    conftitution    in   Spain   longer 
entire,  their  great  abilities  fupplied  the  defects  of 
their  prerogative,  and  improved  with  fuch  dex- 
terity all  the  advantages  which  they  pofTefTed,  that 
Ferdinand  carried  on  his  foreign  operations,  which 

were 
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Sect.  II.  Were  very  extenfive,  with  extraordinary  vigour 
'      ^      ^and  effedl. 

Events  hap.      Wh  I  L  E   thcfe  Princcs  were  thus  enlaro;in2;  the 

J  DO 

lihich  called  boundaries  of  prerogative,  and  taking  fuch  fleps 
jDonardis  to  towards  rendering  their  kingdoms  capable  of  a6l- 
^^J^ powers  ing  with  union  and  with  force,  events  occurred, 
which  they  ^,[^j(.|^  called  them  forth  to  exert  their  new  powers 

liaa  acquir-  * 

^'  v^hich  they  had  acquired.     Thefe  engaged  them 

^  in  fuch  a  feries  of  enterprizes  and  negociations, 
that  the  affairs  cf  all  the  confiderable  nations  in 
Europe  came  to  be  infenfibly  interwoven  with 
each  other-,  and  a  great  political  fyftem  was  gra- 
dually formed,  which  grew  to  be  an  objed  of 
univerfal  attention. 

Th^£rflof  The  firil  cvcnt  which  merits  notice,  on  account 
wid)7°"'^of  its  influence  in  producing  this  change  in  the 
theTefreif  ^^^^  ^^  Eufopc,  was  the  marriage  of  the  daughter 
cfthehoureof  charles  the  Bold,  the  fole  heiyefs  of  the  houfe 
j-ifidy.  of  Burgundy.  For  fome  years  before  her  father's 
death,  fhe  had  been  confidered  as  the  apparent 
fucceffor  to  his  territories,  and  Charles  had  made 
propofals  of  marrying  her  to  feveral  different 
Princes,  with  a  view  of  alluring  them,  by  that 
offer,  to  favour  the  fchemes  which  his  reftlefs  am- 
bition was  continually  forming. 

'Theim-'.srt-  This  rendered  the  alliance  with  her  an  object 
anceofihisQ£  general  attention;    and  all  the  advantasres  of 

to  the  fta.e  D  '  o 

of  Europe,  acquiring  poffeffion   of  her  territories,   the  mofl: 
opulent  at  that  tim.e  and  bed  cultivated  of  any  on 

this 
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this  fide  of  the  Alps,  were  perfedly  underfbood.  Sect.  ir. 
As  loon,  then,  as  the  untimely  death  of  Charles'''*^' 
opened  the  fucceflion,  the  eyes  of  all  the  Princes 
in  Europe  were  turned  towards  Mary,   and  they  a.  d.  147% 
felt   themfelves    deeply    interelled   in    the   choice  ^""'^'■J'5« 
which  fhe  was  about  to  make  of  the  perfon,  on 
whom  file  would  bellow  that  rich  inheritance. 

Louis  XI.  from  whofe  kingdom  feveral  of  the  views  rf 
provinces  which  fhe  pofTefled  had  been  difmem-  wkh\efp£!f^ 
bered,  and  whofe  dominions  fcretched  along  the*°^*' 
•frontier  of  her  territories,  had  every  inducement 
to  court  her  alliance.     He  had,  likewife,  a  good 
title  to  expedl  the  favourable  reception   of  any 
reafonable  propofition  he  fiiould  make,  with  refpedl 
to  the  difpofal  of  a  Princefs,  who  was  the  vaflal 
of  his  crown,  and  defcended  from  the  royal  blood 
of  France.     There   were  only   two  propofitions, 
however,   which   he  could  make  with  propriety. 
The  one  was  the  marriage  of  the  Dauphin,  the 
other  that  of  the  Count  of  Angouleme,  a  Prince 
of  the  blood,  with  the  heirefs  of  Burgundy.     By 
the  former,  he  would  have  annexed  all  her  terri- 
tories to  his  crown,  and  have  rendered  France  an 
once  the   mod   refpedable   monarchy  in  Europe. 
But  the  great  difparity  of  age  between  the  two 
parties,    Mary^being   twenty,    and  the   Dauphin 
only  eight  years  old  ;  the  avowed  refolution  of  the 
Flemings,  not  to  chufe  a  mader  polTefTed  of  fuch 
power  as  might  enable  him  to  form  fchemes  dan- 
gerous to  their  liberties;  together  v/ith  their  dread 
of  falling  under  the  odious  and  opprefiive  govern- 
6  ment 
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Sect.  II.  ment  of  Louis,  were  obllacles  in  the  way  of  exe- 
cuting this  pian>  which  it  was  vain  to  think  of 
furmouncing.  By  the  latter,  the  accomplifhment 
of  which  might  have  been  attained  with  eafe,  Mary 
having  dilcovered  fome  inclination  to  a  match  with 
the  Count  of  Angouleme  %  Louis  would  have 
prevented  the  dominions  of  the  houfe  of  Burgundy 
from  being  conveyed  to  a  rival  power,  and  in 
return  for  fuch  a  fplendid  efiabliihrncnt  for  the' 
Count  of  Angouleme,  he  mud  have  obtained,  or 
would  have  extorted  from  him,  concefilons  highly 
beneficial  to  the  crown  of  France.  Bat  Louis  had 
been  accuftomed  lb  long  to  the  intricacies  of  a 
crooked  and  infidious  policy,  that  he  could  not  be 
fatisfied  v^ith  what  was  obvious  and  fimple;  and 
was  fo  fond  of  artifice  and  refinement,  that  he 
came  to  confider  thefe  as  his  ultimate  objedl,  not 
as  the  means  only  of  conducing  affairs.  From 
this  principle,  no  lefs  than  from  his  unwiliingnefs 
to  aggrandize  any  of  his  own  fubjedls,  or  from  his 
defire  of  opprelTing  the  houfe  of  Burgundy,  which 
he  hated,  he  negleded  the  courfe  which  a  Prince 
lefs  able  and  artful  would  have  taken,  and  fol- 
lowed one  more  luited  to  his  own  genius. 

:he  fingu.  i^E  propofed  to  render  himfelf,  by  force  of  arms^ 
which  he  matter  of  thole  provinces  which  Mary  held  or 
the  crown  of  France,  and  even  to  pufh  his  con- 
quefts  into  her  other  territories,  while  he  amufed 
her  with  inOfling  continually  on  the  impradlicable 
match   with  the  Dauphin,      In   proftcuting   this 

*'  Mem.  de  Con-.incs,  i.  358. 

plan,. 
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f)lan,  he  difplayed  wonderful  talents  and  indu{lry,SECT.  If. 
and  exhibited  fuch  fcenes  of  treachery,  falfehood' 
and  cruelty,  as  are  amazing  even  in  the  hiftory 
of  Louis  XI.  Innmediately  upon  the  death  of 
Charles,  he  put  his  troops  in  motion,  and  Ad- 
vanced towards  the  Netherlands.  He  corrupted 
the  leading  men  in  the  provinces  of  Burgundy  and 
Artois,  and  feduced  them  to  defert  their  fovereign. 
He  got  admiflion  into  fome  of  the  frontier  towns 
by  bribing  the  governors ;  the  gates  of  others  were 
opened  to  him  in  confequence  of  his  intrigues 
with  the  inhabitants.  He  negociated  with  Mary  5 
and,  in  order  to  render  her  odious  to  her  fubjedls, 
he  betrayed  to  them  her  moit  important  fecrets. 
He  carried  on  a  private  correfpondence  with  the 
two  minifters  whom  fhe  chiefly  truded^  and  then 
communicated  the  letters  which  he  had  received 
from  them  to  the  States  of  Flanders,  who,  enraged 
at  their  perfidy,  brought  them  immediately  to 
trial,  tortured  them  with  extreme  cruelty,  and, 
unmoved  by  the  tears  and  entreaties  of  their  fove- 
reign,  who  knew  and  approved  of  all  that  the 
minifters  had  done,  they  beheaded  them  in  her 
prefence  \ 

While  Louis,  by  this  condufl:,  unworthy  of  axhecfFea 
great    monarch,    was    fecuring    the    pofTefTiOn    of ^j^riage  It' 
Buro;undy,  Artois,  and  the  towns  on  the  Sum  me,  ^*^'""?'^'^* 

,  o  /  '  '  *  witn  the 

the  States   of  Flanders  carried  on  a  neeociation  ^^^^^^^  ^f 

^  Burgundy. 

with  the  Emperor  Frederick  IIL  and  concluded  a  a.  0.1477. 
treatv  of  marria,q;e  between  their  fovereio^n  and  his 

*  Men-,  de  Cciiine=,  Hv.  v.  ch.  15.  p.  509,  &c. 

fon 
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Sect.  IT.  fon  Maximilian,  Archduke  of  Auftria.  The  11- 
*"*'^*^  luftrious  birth  of  that  Prince,  as  v/ell  as  the  high 
'  dignity  of  which  he  had  the  profpect,  rendered 
the  alliance  honourable  for  Mary,  while,  from 
the  diftance  of  his  hereditary  territories,  and  the 
fcantinefs  of  his  revenues,  his  power  was  fo  incon- 
fiderable  as  did  not  excite  the  jealoufy  or  fear  of 
the  Flemings. 

The  influ-  Thus  Louls,  by  the  caprice  of  his  temper,  and 
onVheflate  thc  exccfs  of  hls  refinements,  put  the  houfe  of 
«f Europe.  ^y{|-j.j^  jj^   polTeffion  of  this   noble   inheritance. 

By  this  acquifition,  the  foundation  of  the  future 
grandeur  of  Charles  V.  was  laid  ;  and  he  became 
mafter  of  thofe  territories,  which  enabled  him  to 
carry  on  his  moii  formidable  ana  decifive  opera- 
tions againft  France.  Thus,  too,  the  fame  mo- 
narch who  firft  united  the  interior  force  of  France, 
and  ellablifhed  it  on  fuch  a  footing  as  to  render 
it  formidable  to  the  reft  of  Europe,  contributed, 
far  contrary  to  his  intention,  to  raife  up  a  rival 
power,  which,  during  two  centuries,  has  thwarted 
fhe  meafures,  oppofed  the  arms,  and  checked  the 
progrefs  of  his  fuccelPors. 


The  next  The  ncxt  cvcnt  of  confequence  in  the  fifteenth 
event  was^  centuty,  was  the  expedition  of  Charles  Vill.  into 
^fY'",y^[y"  Italy.  This  occafioned  revolutions  no  lefs  me- 
charks  morable ;  produced  alterations,  which  were  more 
A.D.J49J.  immediately  perceived,  both  in  the  military  and 
political  fyftem ;  rouzed  the  ftates  of  Europe  to 
bolder   efiorts  ^     and    blended    their   aff'airs   and 

interefts 
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interefts  more  clofcly  together.     The  mild  admi- Sect.  If. 
iiillration  of  Charles,  a  weak  but  generous  Prince,  t^;;;^;;^^ 
feems  to  have   revived   the  Ipirit   and  genius  of^^^^^'* 
the  French  nation,   which  the  rigid  defpotifm  of 
Louis  XI.   his  father  liad  depreffed,   and  almofl: 
extinguilhed.     The    ardour  for   military   fervice^ 
natural  to  the  French  nobility,  returned,  and  their 
young  monarch  was   impatient  to  diilinguifh  his 
reign  by  fome  fplendid  enterprize.     While  he  was 
uncertain  towards  what  quarter  he  fhould  turn  his 
arms,  the  folicitations  and  intrigues  of  an  Italian 
politician,    no  lefs   infamous   on    account   of  his 
crimes,  than  eminent  for  his  abilities,  determined 
his  choice.     Ludovico  Sforza,  having  formed  the 
defign  of  depofing  his  nephew  the  duke  of  Milan^ 
and  of  placing  Kmfelf  on  the  ducal  throne,  was 
fo  much  afraid  of  a  combination  of  the  Italian 
powers  to  thwart  this  meafure,  and  to  fupport  the 
injured  Prince,   with  whom  more  of  them  were 
conneded  by  blood  or  alliance,  that  he  faw  the 
necefiity  of  fecuring  the  aid  of  fome  able  pro- 
tedor.     The  King  of  France  was   the  perfon  to 
whom  he  applied ;  and  without  difclofrng  to  him 
his  own  intentions,  he  laboured  to  prevail  with 
him  to  march  into  Italy,  at  the  head  of  a  powerful 
army,  in  order  .to  feize  the  crown  of  Naples,  to 
which  he  had  pretenfions  as  heir  of  the  houfe  of 
Anjou.     The  right  to  that  kingdom,  claim.ed  by 
the  Angevin  family,  had  been  conveyed  to  Louis    • 
XI.  by  Charles  of  Anjou,  count  of  Maine  and 
Provence.     But  that  fagaclous  monarch,  though 
he  took  immediate  pofrefiion  of  thofe  territories  of 
Vol.  L  K  which 
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Sect.  IT.  which  Charles  was  really  mafter,  totally  difregarded 
his  ideal  title  to  a  kingdom,  over  which  another 
Prince  reigned  in  tranquillity  j  and  uniformly  de- 
clined involving  himfelf  in  the  labyrinth  of  Italian 
politicks.  His  fon,  more  adventurous,  or  more 
inconfiderate,  embarked  eagerly  in  this  enterprize; 
and  contemning  all  the  remonftrances  of  his  moft 
experienced  counfellors,  prepared  to  carry  it  on 
with  the  utmorr  vigour. 

Hi£refoi;r.  The  powcr  which  Charlcs  poiTefled  was  fo 
emcrprize.  great,  that  he  reckoned  himfelf  equal  to  this  ar- 
duous undertaking.  His  f^ither  had  tranfmitted 
to  him  fuch  an  ample  prerogative,  as  gave  him 
the  entire  command  of  his  kingdom.  He  himfelf 
had  added  confiderably  to  the  e::^ent  of  his  do- 
minions, by  his  prudent  marriage  with  the  heirefs 
of  Bretagne,  which  rendered  him  mafber  of  that 
province,  the  lafb  of  the  great  fiefs  that  remained 
to  be  annexed  to  the  crown.  He  foon  aflembled 
forces  which  he  thought  fufficient  -,  and  fo  impa- 
tient was  he  to  enter  on  his  career  as  a  conqueror, 
that  facrificing  what  was  real,  for  what  was  chime- 
rical, he  reilored  Roufillon  to  Ferdinand,  and 
gave  up  part  of  his  father's  acquifitions  in  Artois 
to  Maximilian,  with  a  view  of  inducing  thefe 
Princes  not  to  m^olell  France,  while  he  was  carry- 
ing on  his  operations  in  Italy. 


Hisprepara-      BuT  fo  different  wcrc  the  efforts  of  the  States 
'of  Europe  in   the  fifteenth  century,   from  thofe 

which 
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which  we  fliall  behold  in  the  courfe  of  this  hiftory,  Sect.  IT. 
that  the  army,  with  which  Charles  undertook  this 
great  enterprize,  did  not  exceed  twenty  thoufand 
men.  The  train  of  artillery,  however,  the  am- 
munition, and  warlike  ftores  of  every  kind  pro- 
vided for  its  ufe,  were  fo  confiderable  as  to  bear 
fome  refemblance  to  the  immenfe  apparatus  of 
modern  war  ^ 

When  the  French  entered  Italy,  they  met  with  its  fuccefs, 
nothing  able  to  refill  them.  The  Italian  powers 
having  remained,  during  a  long  period,  undif- 
turbed  by  the  invafion  of  any  foreign  enemy,  had 
formed  a  fyftem  with  refpedl  to  their  affairs,  both 
in  peace  and  war,  peculiar  to  themfelves.  In 
order  to  adjuft  |j^  intereils,  and  balance  the  power 
of  the  different  flates  into  which  Italy  was  divided, 
they  were  engaged  in  perpetual  and  endlefs  nego- 
ciations  with  each  other,  which  they  conduced 
with  all  the  fubtlety  of  a  refining  and  deceitful 
policy.  Their  contefls  in  the  field,  wdien  they 
had  recourfe  to  arms,  were  decided  in  mock  bat- 
tles, by  innocent  and  bloodlefs  victories.  Upon 
the  firfl  appearance  of  the  danger  which  now  im- 
pended, they  had  recourfe  to  the  arts  which  they 
had  ftudied,  and  employed  their  utmofl:  fkill  in 
intrigue  in  order  to  avert  it.  But  this  proving 
ineffedual,  their  effeminate  mercenaries,  the  only 
military  force  that  remained  in  the  country,  being 
fit  only  for  the  parade  of  fervice,  were  terrified 

*»  Mezeray  Hill,  torn.  ii.  777, 

K  2  at 
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SscT.rr.  at  the  afpecl  of  real  war,  and  flirunk  at  its  ap- 
proach.    The  impetiiofity  of  the  French  valour 
appeared  to  them  irrefiftible.     Florence,  Pifa,  and 
Rome  opened   their   gates    as   the  French    army 
advanced.     The  profpedt  of  this  dreadful  invafion 
flruck  one  King  of  Naples  with  fuch  panic  terror, 
that  he  died  (if  we  may  believe  hiftorians)  of  the 
fright.    .Another   abdicated  his  throne  from  the 
fame  pufillanimous  fpirit.     A  third  fled  out  of 
his  dominions,  as  foon  as  the  enemy  appeared  on 
the  Neapolitan  frontiers.     Charles,  after  marching 
thither  from  the   bottom  of  the  Alps,    with  as 
much  rapidity,  and  almoft  as  little  oppofition,  as 
if  he  had   been  on  a  prosfrefs' through  his  own 
dominions,  took  quiet  pofTeflion^f  the  throne  of 
Naples,    and  intimidated   or  ga^  law  to   every 
power  in  Italy. 


irceft^a*!,  Such  was  the  conclufion  of  this  expedition, 
fig-vi'-i*^^  which  mud  be  confidered  as  the  firit  great  exertion 
fyftcm'wn-^^  thofc  new  powers  which  the  Princes  of  Europe 
cerninga     j^^^^   acquircd,    and  now   began  to  exercife.     Its 

balance  or  -"^  '^ 

power.  efTedls  were  no  lefs  confiderable  than  its  fuccefs 
had  been  aftoniihing.  The  Italians,  unable  to 
refift  the  imprefilon  of  the  enemy  v/hich  broke  in' 
upon  them,  permitted  him  to  hold  on  his  courfe 
undifturbed.  They  quickly  perceived  that  no 
fmgle  power,  which  they  could  roufe  to  a6lion, 
v/as  an  equal  match  for  a  monarch,  who  ruled 
over  fuch  extenfive  territories,  and  was  at  the 
head  of  fuch  a  martial  people ;  but  that  a  confe- 
deracy 
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deracy  might  accomplifh  what  the  feparate  mem- Sect.  ir. 
bers  of  it  diirft  not  attempt.  To  this  expedient, 
the  only  one  that  remained  to  deliver  or  to  pre- 
ferve  them,  from  the  yoke,  they  had  recourfe. 
While  Charles  inconfiderately  vvailed  his  time  at 
Naples  in  feftivals  and  triumphs  on  account  of 
his  pad  fuccefies,  or  was  fondly  dreaming  of  fu- 
ture conquefts  in  the  Eail,  to  the  emjpire  of  which 
he  now  afpired,  they  foiled  againft  him  a  power- 
ful combination  of  almofl  all  the  Italian  ftates, 
fupported  by  the  Emperor  Maximilian,  and  Fer- 
dinand King  of  Aragon.  The  union  of  fo  many 
powers,  who  fuipended  or  forgot  all  their  parti- 
cular animofities,  that  they  might  ad  v/ith  con- 
cert ap-ainft  an  enemy  who  had  becom^e  fonTiidable 
to  them  all,  aw^  *ened  Charles  from  his  thought- 
lefs  fecurity.  He  fav/  now  no  profped  of  fafety 
but  in  returning  to  France,  An  army  of  thirty 
thoufand  men,  afTembled  by  the  allies,  was  ready 
to  obftrud  his  march ;  and  though  the  French, 
with  a  daring  courage,  which  more  than  counter- 
balanced their  inferiority  in  number,  broke  through 
that  great  body,  -  and  gained  a  viclory,  which 
opened  to  their  monarch  a  fafe  pafTage  into  his 
own  territories,  he  was  (tripped  of  ail  his  ccn- 
quefts  in  Italy  in  as  fhort  a  time  as  it  had  taken 
to  acquire  them ;  and  the  political  fydem  in  that 
country  refumed  the  fame  appearance  as  before  his 
Invafion. 

The  fudden  and  decifive  effedl  of  this  confe- 
deracy, feems  to  have  inftrudted  the  Princes  and 

^K  3  ftatcrmen 
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5ect,  it.  flatefmen  of  Italy  as  much  as  the  irruption  of  the 
This  be-  French  had  difconcerted  and  alarmed  them.  They 
g^^t'obt^a  had  extended,  on  this  occafion,  to  the  affairs  of 
of  policy      Europe,  the  maxims  of  that  political  fcience  which 

nrltm  Italy,  -^    '  ^ 

and  then  in  j^ad  hitherto  been  applied  only  to  regulate  the  ope- 
rations of  the  petty  dates  in  their  own  country. 
They  had  difcovered  the  method  of  preventing  any 
monarch  from  rifing  to  fuch  a  degree  of  power,  as 
was  inconfillent  with  the  general  liberty  •,  and  had 
manifeRed   the  importance  of  attending  to  that 
great  fecret  in  modern  policy,  the  prefervation  of 
a  proper  diilribution  of  power  among  all  the  mem- 
bers of  the  fyftem  into  which  the  ftates  of  Europe 
are  formed.     During  all  the  wars  of  which  Italy 
from   that  time  was  the  theatre,  and  amidil  the 
hollile     operations    which     the     im^prudence     of 
Louis  XII.  and  the  ambition  of  Ferdinand  of  Ara- 
gon,  carried  on  in  that  country,  v/ith  little  inter- 
ruption, from  the  dole  of  the  fifteenth  century 
to  that  period   at  which  the   fubfequent  hiilory 
comm.ences,  the  maintaining  a  proper  balance  of 
power  between  the  contending  parties,  became  the 
great  objedl  of  attention  to  the  ftatefmen  of  Italy. 
Kor  was  the  idea  confined  to  them.     Self-prefer- 
vation  taught  other  powers  to  adept  it.     It  grew 
to  be  fafliionable  and  univerfal.     From  this  sera  we 
can  trace  the  progrefs  of  that  intercourfe  between 
nations,  which  has  linked  the  pov/ers  of  Europe  fo 
clofely  together-,  and  can  difcern  the  operations  of 
that  provident  policy,  which,  during  peace,  guards 
againft   remote   and  contingent   dangers  j    which 

in 
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in    war    hath    prevented    rapid    and   dcllrudive  Sect.  II- 
conquefts.  ^—-v- 

This  was  not  the  only  effecfl  of  the  operations  The  w-irs  in 
wnicli  the  great  powers  or-  Europe  carried  on  in  itanding  ar- 
Italy,  They  contributed  to  render  general  fuch  a  I^I"  ^^"^' 
change,  as  the  French  had  begun  to  make  in  the 
flate  of  their  troops  -,  and  obliged  all  the  Princes, 
who  appeared  on  this  new  theatre  of  action,  to 
eftablifh  the  military  force  of  their  kingdoms  on 
the  fame  footino-  with  that  of  France.  When  the 
feat  of  war  came  to  be  remote  from  the  countries 
which  maintained  the  conteft,  the  fervice  of  the 
feudal  vafTals  ceafed  to  be  of  any  ufe ;  and  the  ne- 
ceffity  of  employing  troops  regularly  trained  to 
arms,  and  kept  in  conftant  pay,  came  at  once  to 
be  evident.  When  Charles  marched  into  Italy, 
his  cavalry  was  entirely  compofed  of  thofe  com- 
panies of  Gendarmes,  embodied  by  Charles  VII. 
and  continued  by  Louis  XI.  •,  his  infantry  confifted 
partly  of  Swifs,  hired  of  the  Cantons,  and  partly 
of  Gafcons,  armed  and  difciplined  after  the  Swifs 
model.  To  thefe  Louis  XI!.  added  a  body  of 
Germans,  well  known  in  the  wars  of  Italy  by  the 
name  of  the  Black  Bands.  But  neither  of  theic 
monarchs  made  any  account  of  the  feudal  militia, 
or  ever  had  recourfe  to  that  military  force  which 
they  might  have  commanded,  in  virtue  of  the  an- 
cient inftitutions  in  their  kingdom.  Maximilian 
and  Ferdinand,  as  foon  as  they  began  to  ad  in  Italy, 
employed  the  fame  inftrumenrs,  and  trufted  the 

K  4  execution 
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Sect.  IT.  execution  of  their  plans  entirely   to   mercenary 
troops. 

Teach  the        This    innovatioH    in    the   military   fyflem    was 
thefuperior  quickly  followcd  by  another,  which  the  cuftonn  of 
oTfr!*fat"ry  cmpIoying  Swifs  in  the  Italian  wars  was  the  occa- 
an  war.       ^^^^  ^£  introducing.     The  arms  and  difcipline  of 
the  Swifs  were  diiTerent  from  thofe  of  other  Euro- 
pean nations.    During  their  long  and  violent  flrug- 
gles  in  defence  of  their  liberties  againft  the  houfe 
of  Aiifiria,  whofe  arm.ies,  like  thofe  of  other  con- 
fiderable  Princes,  confided  chieny  of  heavy,  armed 
cavalry,  the  Swifs  found  that  their  poverty,  and 
the  fmall  number  of  g-entlemen  refidino;  in.  their 
country,  at  that  tim.e  barren  and  ill  cultivated,  put 
it  out  of  their  power  to  bring  into  the  field  any 
body  of  horfe  capable  of  facing  the  'enemy.     Ne- 
cefiity  comjpeiled  them  to  place  all  their  confidence 
in  infantry;  and  in  order  to  render  it  capable  of 
withilanding  the  fhock  of  cavalry,  they  gave  the 
foldiers  breail-plates   and  helmiCts  as  defenfive  ar- 
mour;   together  with  long  fpears,  halberts,    and 
heavy  fwords,  as  weapons  of  offence.    They  formed 
them  into  large  battalions,    ranged  in  deep  and 
clofe  array,  fo  that  they  could  prefent  on  every  fide 
a  formidable  front  to  the  enemy  \     The  men  at 
arms  could  make  no  imipreflion  on  the  folid  Hrength 
of  fuch  a  body.     It  repulfed  the  Auftrians  in  all 
their  attempts  to  conquer  Swifierland.     It  broke 
the  Burgundian  Gendarmerie,  which  was  fcarcely 
inferior  to  that  of  France,  either  in  number  or  re- 

<=  Machiavcrs  Art  of  War,  b.  ii.  chap.  ii.  p.  451. 

putation ; 
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putation  :  And  when  firfi:  called  to  adl  in  Italy,  it  Sect.  II. 
bore  down  by  its  irrefiflible  force  every  enemy  that 
attempted  to  oppofe  it.  Thefe  repeated  proofs  of 
the  decifive  effe6l  of  infantry,  exhibited  on  fuch 
confpicuoiis  occafions,  reflored  that  fervice  to  re- 
putation, and  gradually  re-eflablifned  the  opinion, 
which  had  been  long  exploded,  of  its  fuperior  im- 
portance  in  the  operations  of  war.  But  the  glory 
which  the  Swils  had  acquired,  having  infpired  them 
with  fuch  high  ideas  of  their  own  prowefs  and 
confequence  as  frequently  rendered  them  mutinous 
and  infolent,  the  Princes  who  employed  them  be- 
came weary  of  depending  en  the  caprice  of  foreign 
mercenaries,  and  began  to  turn  their  attention  to- 
wards the  improvement  of  their  national  infantry. 

The  German  powers  having  the  command  of  National  in* 
men,  whom  nature  has  endowed  with  that  fleady  biiAed  in 
courage  and  perfevering  ftrength  which  forms  them    """^^y* 
to  be  foldiers,  foon  modelled  their  troops  in  fuch 
a  manner,  that  they  vied  with  the  Swifs  both  in 
difcipline  and  valour. 

The  French  monarchs,  though  more  (lowly,  and  laFrance^ 
with  greater  difficulty,  accuftomcd  the  impeiuous 
fpirit  of  their  people  to  fubordinaticrn  and  djici- 
pline :  and  were  at  fuch  pains  to  render  their  na- 
tional infantry  refpe6lable,  that  as  eai  Jy  as  che 
reign  of  Louis  XII.  leveral  gentleii^en  of  high 
rank  had  fo  far  abandoned  their  ancic  t  icieus,  as 
to  condefcend  to  enter  into  that  fervice  \ 

^  Brantome,  tern.  x.  p.  18.     Mem.  de  Fleurangcs,  )4> 

The 
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Sect.it.  The  Spaniards,  whofe  fituation  made  it  difficult 
i^  Spain.  ^^  employ  any  other  than  their  national  troops  in 
the  Ibuthern  parts  of  Italy,  which  was  the  chief 
fcene  of  their  operations  in  that  country,  not  only 
adopted  the  Swifs  difcipline,  but  improved  upon  it, 
by  mingling  a  proper  number  of  foldiers,  armed 
with  heavy  muilvCts,  in  their  battalions ;  and  thus 
formed  that  famous  body  of  infantry,  which,  during 
a  century  and  a  half,  was  the  admiiration  and  ter- 
ror of  all  Europe.  The  Italian  ftates  gradually 
,diminifhed  the  number  of  their  cavalry,  and,  in 
imitation  of  their  more  powerful  neighbours, 
brought  the  ftrength  of  their  armies  to  confift  in 
foot  foldiers.  From  this  period,  the  nations  of 
Europe  have  carried  on  war  with  forces  more 
adapted  to  every  fpecies  of  fervice,  more  capable 
of  adling  in  every  country,  and  better  fitted  both 
for  making  conquefls,  and  for  preferving  them. 


Theitari2n      As  their  efforts  in  Italy  led  the  people  of  Europe  j 

fionanin-   to  thefc  improvcments  in  the  art  of  war,  they  gave 

pubJkk  re-^  them  likev/ife  the  firft  idea  of  the  expence  which 

Fwope.'^    accompanies  great  and  continued  operations,  and 

accuflomed  them  to  the  burden  of  thofe  impofi- 

tions,   which  are  necefiary   for  fupporting  them. 

While  the  feudal  policy  fubfifted  in  full  vigour, 

while   armies   were   compofed  of  military  vaffals 

called  forth  to  attack  fome  neighbouring  power, 

and  to  perform,  in  a  fhort  campaign,  the  fervices 

which  they  owed  to  their  fovereign,  the  expence 

of  war  was  extremely  moderate.     A  fmall  fubfidy 

enabled  a  Prince  to  begin  and  to  finifh  his  greatell: 

operations. 
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operations.  But  when  Italy  became  the  theatre  on  Sect.  II. 
which  the  powers  of  Europe  contended  for  fupe- 
riority,  the  preparations  requifite  for  fuch  a  diflant 
expedition,  the  pay  of  armies  kept  conftantly  on 
foot,  their  fubfiftence  in  a  foreign  country,  the 
fieges  to  be  undertaken,  and  the  towns  to  be  de- 
fended, fwelled  the  charges  of  war  immenfely,  and 
by  creating  demands  unknown  in  lefs  adive  times, 
multiplied  taxes  in  every  kingdom.  The  progrefs 
of  ambition,  however,  v/as  fo  rapid,  and  Princes 
extended  their  operations  fo  fad,  that  it  was  im- 
polTible  at  firft  to  eftabliih  funds  proportional  to 
the  increafe  of  expence  which  thefe  occafioned. 
When  Charles  VIII.  invaded  Naples,  the  fums  re- 
quifite for  carrying  on  that  enterprize  fo  far  ex- 
ceeded thofe  which  France  had  been  accuftomed 
to  contribute,  that  before  he  reached  the  frontiers 
of  Italy,  his  treafurv  was  exhauded,  and  the  do- 
medic  refources,  of  which  his  extenfive  preroga- 
tive gave  him  the  command,  were  at  an  end.  As 
he  durd  not  venture  to  lay  any  new  impofition  on 
his  people,  oppreffed  already  with  the  weight  of 
unufual  burdens ;  the  only  expedient  that  remained 
was,  to  borrow  of  the  Genoefe  as  much  money  as 
might  enable  him  to  continue  his  march.  But  he 
could  not  obtain  a  fufficient  fum,  without  ccn- 
fenting  to  pay  annually  the  exorbitant  intereft 
of  forty-two  livres  for  every  hundred  that  he 
received  ^  We  may  obferve  the  fame  difpropor- 
jion  between  the  efforts  and   revenues  of  otiier 

^  Merni  de  Comines,  lib.  vii.  c.  5.  p.  440. 

Princes, 
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Shct.  ir.  Princes,  his  contemporaries.  From  this  period, 
^"'"^^''""*^  taxes  went  on  increafmg^  and  during  the  reign  of 
Charles  V.  fuch  fums  were  levied  in  every  ilate, 
as  would  have  appeared  prodigious  at  the  clofe  of 
the  fifteenth  century,  and  gradually  prepared  the 
way  for  the  more  exorbitant  exadions  of  modern 
times. 

If^clmTrr.y'    The  lafl  tranfadzion,  previous  to  the  reign  of 
^"°^""'""  Charles  V.  that  merits  attention  on  account  of  its 

porta nt  oc- 
currence,    influence  upon  the  flate  of  Europe,  is  the  league 

of  Cambray.  To  humble  the  republick  of  Venice, 
and  to  divide  its  territories,  was  the  obje6l  of  all 
the  powers  who  united  in  this  confederacy.  The 
civil  conftitution  of  Venice,  eftablillied  on  a  firm 
"bafis,  had  fuffered  no  confiderable  alteration  for 
feveral  centuries ;  during  which,  the  fenate  con- 
duced its  affairs  by  maxims  of  policy  no  lefs  pru- 
.^ent  than  vigorous,  and  adhered  to  thefe  with  an 
uniform  confident  fpirit,  which  gave  that  common- 
wealth sreat  advantage  over  other  ilates,  v/hofe 
views  and  meafures  changed  as  often  as  the  form 
of  their  government,  or  the  perfons  who  admini- 
llered  it.  By  thefe  unintermitted  exertions  of  wif- 
dom  and  valour,  the  Venetians  enlarged  the  domi- 
nions of  their  comm.onwealth,  until  it  became  the 
moll  confiderable  power  in  Italy.  While  their  ex- 
tenfive  commerce,  the  ufeful  and  curious  manufac- 
tures which  they  carried  on,  together  with  their 
monopoly  of  the  precious  commodities  of  the  Eaft, 
rendered  Venice  the  mod  opulent  date  in  Europe. 

Their 
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Their  power  was  the  objeft  of  terror  to  their  Sect.  ir. 
Italian  .neighbours.  Their  w^ealth  was  viewed  with  The  mo- 
envy  by  the  greateft  monarchs,  who  could  not  vie^"'"°^'^* 
with  their  private  citizens  in  the  magnificence  of 
their  buildings,  in  the  richnefs  of  their  drefs  and 
furniture,  or  in  fplendor  and  elegance  of  living  \ 
Julius  II.  whofe  ambition  was  fuperior,  and  his  abi- 
lities equal,  to  thofe  of  any  Pontiff  who  ever  fat 
on  the  Papal  throne,  formed  the  idea  of  this  league 
againfl  the  Venetians,  and  endeavoured,  by  apply- 
ing to  thefe  pafTions  which  I  have  mentioned,  to 
perfuade  other  Princes  to  join  in  it.  By  working 
upon  the  fears  of  the  Italian  powers,  and  upon  the 
avarice  of  the  monarchs  beyond  the  Alps,  he  in- 
duced them,  in  concurrence  with  other  caufes, 
which  it  is  not  my  province  to  explain,  to  form  one 
of  the  moil  extenfive  confederacies  againft  thofe 
haughty  republicans,  that  Europe  had  ever  beheld. 

The  Emperor,  the  King  of  France,  the  King  The  rapid 
of  Aragon,  the  Pope,  were  principals  in  the  league fj^'^'^J^'^'l 
of  Cambray,  to  which  almoll  all  the  Princes  of  ^'"^"• 
Italy  acceded,  the  leafc  confiderable  of  them  ho- 
ping for  fome  fhare  in  the  fpoils  of  a  Hate,  which 
they  already  deem.ed  to  be  devoted  to  deftrudion. 
The  Venetians  might  have  diverted  this  ilorm,  or 
have  broken  its  forces  but  with  a  prefumptuous 
rafhnefs,  to  which  there  is  nothing  fimilar  in  the 
courfe  of  their  hiilory,  they  waited  its  approach. 
The  impetuous  valour  of  the   French,  rendered 

{  PIdlani  oratio  apud  Goldafliim  in  polit.ImperiaL  p.  980. 

ineifcdual 
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Sect.  II.  ineffedliial  all  their  precautions  for  the  fafety  of  the 
^  *'""^  republick ;  and  the  fatal  battle  of  Ghiarradda 
entirely  ruined  the  army,  on  which  they  relied  for 
defence.  Julius  feized  all  the  towns  which  they 
held  in  the  ecclefiaftical  territories.  Ferdinand  re- 
annexed  the  towns  of  which  they  had  got  pofTefTion 
on  the  coaft  of  Calabria,  to  his  Neapolitan  domi- 
nions. Maximilian,  at  the  head  of  a  powerful 
army,  advanced  towards  Venice  on  the  one  fide. 
The  French  pulhed  their  conquefts  on  the  other. 
The  Venetians,  furrounded  by  fo  many  enemies, 
and  left  without  one  ally,  funk  from  the  height  of 
prefumption  to  the  depths  of  defpair  ;  abandoned 
all  their  territories  on  the  continent-,  and  iliut 
themfelves  up  in  their  capital,  as  their  lafl  refuge, 
and  the  only  place  which  they  hoped  to  preferve. 

Divifion  This  rapid  fuccefs,  however,  proved  fatal  to  the 

them.  conrederacy.  The  members  ot  it,  united  while 
they  were  engaged  in  feizing  their  prey,  began  to 
feel  their  ancient  jealoufy  and  animofities  revive, 
as  foon  as  they  had  a  proipedl  of  dividing  it.  When 
the  Venetians  obferved  thefe  fymptoms  of  aliena- 
tion and  diltruft,  a  ray  of  hope  broke  in  upon 
them;  the  fpirit  natural  to  their  councils  returned; 
they  refumed  fuch  wifdom  and  firmnefs,  as  made 
fome  atonement  for  their  former  imprudence  and 
dejedion  •,  they  recovered  part  of  the  territory 
which  they  had  loft  i  they  appeafed  the  Pope  and 
Ferdinand  by  well-timed  cdnceffions  in  their  fa- 
vour; and  at  length  diffolved  the  confederacy, 

which 
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which   had  brought  their  commonwealth  to  the^^Ecr.  II. 
brink  of  ruin. 

Julius,  elated  with  beholdins;  the  effecls  of  a^^^^oys*^' 

"^  .  .  ^  .  of  their  po- 

league  which  he  himfelf  had  planned,  and  ima-iicyandam- 
gining  that  nothing  was  too  arduous  tor  him  to 
undertake,  conceived  the  idea  of  expelling  every 
foreign  power  out  of  Italy,  and  bent  all  the  force 
of  his  mind  towards  executing  a  fcheme  fo  well 
fuited  to  his  vaft  and  enterprizing  genius.  He 
directed  his  firfl  attack  againft  the  French,  who, 
on  many  accounts,  were  more  odious  to  the  Ita- 
lians, than  any  of  the  foreigners  who  had  acquired 
dominion  in  their  country.  By  his  adlivity  and 
addrefs,  he  prevailed  on  moft  of  the  powers,  who 
had  joined  in  the  league  of  Cambray,  to  turn 
their  arms  againft  the  King  of  France,  their  for- 
mer ally;  and  engaged  Henry  VIII.  who  had 
lately  afcended  the  throne  of  England,  to  favour 
their  operations  by  invading  France.  Louis  XII. 
refilled  all  the  efforts  of  this  formidable  and  unex- 
pefled  confederacy,  v/ith  undaunted  fortitude.  Ho- 
ftilities  were  carried  on,  during  feveral  campaigns, 
in  Italy,  on  the  frontiers  of  Spain,  and  in  Picardy, 
with  alternate  fuccefs.  Exhaufted,  at  length,  by 
the  variety  as  well  as  extent  of  his  operations  ; 
unable  to  withftand  a  confederacy  v/hich  brought 
againft  him  fuperior  force,  conducted  with  wifdom, 
and  ading  with  perfeverance ;  Louis  found  it  ne- 
ceflary  to  conclude  feparate  treaties  of  peace  with 

his 
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Sect.  IF.  his  enemies-,  and  the  war  terminated  with  the  lofs 

^  ~^~'~'  of  every  thing  which  the  French  had  acquired  in 

Italy,  except  the  caftle  of  Milan,   and  a  few  incon- 

fiderable  towns  in  that  dutchy. 

By  tnis  the  Ths  various  negociations  carried  on  during  this 
amongVhe  ^ufy  pcriod,  and  the  different  combinations  formed 
European     amons;  DOwcrs  hitherto  little  conneded  with  each 

rations  in-  t3   .r 

creafes.  Qthcr,  gtcatly  incrcafcd  that  intercourfe  between 
the  nations  of  Europe,  which  I  have  mentioned 
as  one  effect  of  the  events  in  the  fifteenth  century. 
While  the  greatnefs  of  the  objedls  at  v/hich  they 
aimed,  the  diflant  expeditions  which  they  under- 
took, as  well  as  the  length  and  obflinacy  of  the 
conteds  in  which  they  engaged,  obliged  them  to 
exert  themfelves  with  a  vigour  and  perfeverance 
unknown  in  the  preceding  ages. 

They  are  Those  zdi'ivQ  fccncs  which  the  foUowing  Fliflory 
the't^anf-"'^  Will  cxhibit,  as  Vv^ell  as  the  variety  and  importance 
aftionsof    Qf  |;[iofe  tranfadions  which  diilins:uifn  the  period 

thefixteenth  .  -  . 

century,  to  v/hich  it  extends,  are  not  to  be  afcribed  folely 
to  the  ambition,  to  the  abilities,  or  to  the  rival- 
fhip  of  Charles  V.  and  of  Francis  L  The  king- 
doms of  Europe  had  arrived  at  fuch  a  degree  of 
'  improvement  in  the  internal  adminiflraticn  of  go- 
vernment, and  Princes  had  acquired  fuch  com*- 
mand  of  ^he  national  force  which  was  to  be  ex- 
erted in  foreign  wars,  that  they  were  in  a  condition 
to  enlarge  the  fphere  of  their  operations,  and  to 
2  -     increafe 


STATE    OF    EUROPE.  145 

increafe  the  vigour  of  their  efforts.  Their  con- Sect.  II. 
tefts  in  Italy,  which  led  them  firfl  to  try  the  extent 
of  the  power  that  they  had  acquired,  gav^e  rife  to 
fo  many  oppofite  claims  and  prerenfions,  excited 
fuch  a  fpirit  of  difcord  and  rivalihip  between  na- 
tions, and  laid  the  foundation  of  fo  manv  quarrels, 
as  could  not  fail  of  producing  extraordinary  con- 
vulfions  in  Europe.  Accordingly  the  fixteenth 
century  opened  with  the  certain  profpedt  of  its 
abounding  in  great  and  interefling  events. 


Vol.  I.  L  A  VI  £W 


V       IE       W 

OF    THE 

PROGRESS  OF  SOCIETY 
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EUROPE, 

F  R  O  M    T  H  E 

SUBVERSION  OF  THE  ROMAN  EMPIRE, 

1  T  O    TH  E 

BEGINNING  OF  THE  SIXTEENTH  CENTURY. 

SECTION     HI. 

Vic-zv  cf  the  political  Confiitution  of  the  principal 
States  in  Europe^    at   the   Commencement  of  the 
^^        Jixtee72th  Century. 

Sect.  Til.  ^  T  A  V I N  G  thus  enumerated  the  principal 
A  confider-  ^  ^  caufcs  and  events,  the  influence  of  which 
LtV/con-  extended  to  all  the  ilates  in  Europe,  and  contri- 
fh-"d'.fferent^^'-^^^  Cither  to  improvc  their  internal  government 
nations  of   ^^j  policc,  or  to  enlaro;e  the  fphere  of  their  afti- 

Europe.  *■  or 

vity,  and  to  augment  their  national  force  ;  nothing 
remains,  in  order  to  prepare  my  readers  for  enter- 
ing 


\ 
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irig  with  full  information  upon  perufing  the  Hif- Sect.  Ill, 
tory  of  the  reign  of  Charles  V.  but  to  give  fome '  "^"""^ 
view  of  the  particular  conftitution  and  form  of 
civil  government,  in  each  of  the  nation?  which 
at5ted  any  confiderable  part  during  that  period. 
While  the  inftitutions  and  occurrences,  which  I  have 
endeavoured  to  illultrate,  formed  the  people  of  Eu* 
rope  tx)  refemble  each  other,  and  conduced  them 
from  barbarifm  to  refinement,  in  the  fame  path,  and 
with  almod  equal  fteps,  there  were  other  circum- 
flances  which  occafioned  a  difference  in  their  poli- 
tical eftablifhments,  and  gave  rife  to  thofe  peculiar 
modes  of  government,  which  have  produced  fuch 
variety  in  the  charadter  and  genius  of  nations. 

It  is  no  lefs  neceflary  to  becom.e  acquainted  Neceffary  t^ 
with  the  latter,  than  to  have  contemplated  the  ^afe  of /i^h 
former.     The  viev/  which  I  have  exhibited  of  the  ^^'',    ,, 

v-haries  V« 

caufes  and  events,  whofe  influence  was  univerfal, '^^g^"  his 
will  enable  my  readers  to  account  for  the  furpri-  ^^"* 
fmg  refemblance  among  the  nations  of  Europe  in 
their  interior  police,  and  foreign  operations.  Butj 
without  a  diftind  knowledge  of  the  peculiar  form 
and  genius  of  their  civil  government,  a  great  pare 
of  their  tranfaclions  mull  appear  altogether  myfter 
rious  and  inexplicable.  The  hiilorians  of  parti- 
cular States,  as  they  feldom  extended  their  views 
farther  than  to  the  amufement  or  inftrudtion  of 
their  fellow-citizens,  by  whom  they  might  pre- 
fume  that  all  domeftic  cuftoms  and  inititutions 
were  perfeftly  underftood,  have  often  neglected  to 

L  2  defccnd 
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StcT.Iir.  defcend  into  fuch  details  with  refpedl  to  thefe,  as 
^'^"''"^  are  fufficient  to  convey  to  foreigners  full  light  and 
information  concerning  the  occurrences  which  they 
relate.  But  a  hiflory,  which  comprehends  the 
tranfadions  of  fo  many  different  countries,  would 
be  extremely  imperfed:,  without  a  previous  furvey 
of  their  refpedlive  conllitutions  and  political  Hate. 
It  is  from  his  knowledge  of  thefe,  that  the  reader 
mud  draw  thofe  principles,  which  will  enable  him 
to  judge  with  difcernment,  and  to  decide  with 
certainty  concerning  the  condudt  of  nations. 

A  MINUTE  detail,  however,  of  the  peculiar 
forms  and  regulations  in  every  country,  would 
lead  to  deductions  of  immeafurable  length.  To 
fketch  out  the  great  lines  which  diftinguifh  and 
charaderife  each  government,  is  all  that  the  na- 
ture of  my  prefent  work  will  admit  of,  and  all 
that  is  necefTary  to  illuftrate  the  events  which 
it  records. 

The  ftate  At  thc  Opening  of  the  fixteenth  century,  the 
^^^'  political  face  of  Italy  was  extremely  different  from 
that  of  any  other  part  of  Europe.  Inllead  of 
thofe  extenfive  monarchies,  which  occupied  the 
reft  of  the  continent,  that  delightful  country  was 
parcelled  out  among  many  fmall  ftates,  each  of 
which  pofleffed  fovereign  and  independent  jurif- 
didion.  The  only  monarchy  in  Italy  was  that  of 
Naples.  The  dominion  of  the  Popes  was  of  a 
peculiar  fpecies,  to  which  there  is  nothing  fimilar 
either  in  ancient  or  modern  times.     In  Venice  and 

Florence, 
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Florence,  a  republican  form  of  government  was  Sect.  llf. 
dlablifhed.  Milan  was  fubjedl  to  Ibvereigns,  who  ^  "'""^ 
had  afTumed  no  higher  title  than  that  of  Dukes. 

The  Pope  was  the  firfl:  of  thefe  powers  in  dig-  ThePapai 
nity,  and  not  the  leafl  confiderable  by  the  extent  hi|htft in' 
of  his  territories.     In  the  primitive  church,  the  "^°^'^' 
jurifdi(5lion  of  bifhops  was  equal  and  co-ordinate. 
They  derived,  perhaps,  fome  degree  of  confider- 
ation  from  th^  dignity  of  the  See  in  which  they 
prefided.     They  poiTelTed,  however,    no  real  au- 
thority or  pre-eminence,  but  what  they  acquired 
by   fuperior    abilities,    or  fuperior   fandity.     As 
Rome  had  fo  long  been  the  feat  of  empire,  and 
capital  of  the  world,    its   bifhops  were  on  that  Origin  and 
account  entitled  to  refpedt ;  they  received  it  j  butthe'papai 
during  feveral  ages  they  claimed  and  received  no-^°''"* 
thing  more.     From  thefe  humble  beginnings,  they 
advanced    with    fuch    an   adventurous  and  well- 
direded  ambition,  that  they  eftablifhed  a  fpiritual 
dominion  over  the  minds  and  fentiments  of  men, 
to  which  all  Europe  fubmitted  with  implicit  obe- 
dience.    Their  claim  of  univerfal  junfdiclion,  as 
heads  of  the  church,  and  their  pretenfions  to  in- 
fallibility in  their  decifions,    as  fuccelTors  of  St. 
Peter,  are  as  chimerical,  as  they  are  repugnant  to 
the  genius  of  the  Chriftian  religion.     But  on  thefe 
foundations,  the  fuperftition  and  credulity  of  man- 
kind enabled   them  to  eredl  an   amazing  fuper- 
llrudlure.     In  all  ecclefiaftical  controverfies,  their 
decifions  were  received  as  the  infallible  oracles  of 
truth.     Nor  was  the  plenitude  of  their  power  con- 

L  3  fined 
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Sect.  in.  lined  to  thefe  alone;  they  dethroned  monarchs ; 
difpofed  of  crowns  ;  abfolved  fubjeifls  from  the 
obedience  due  to  their  fovereigns  -,  and  laid  king- 
doms under  interdids.  There  was  not  a  ftate  in 
Europe  which  had  not  been  difquieted  by  their 
ambition.  There  v/as  not  a  throne  which  they 
had  not  fliaken  -,  nor  a  Prince,  who  did  not  trem- 
ble at  their  power. 

Thetenito-      NoTHiNG  was   wantino;  to  render  this  Empire 

Ties  of  the  ,  ^   "^    _  * 

Popes  in-    g*i4^1ute,  and  to  eftablifh  it  on  the  ruins  of  ^IF 

adequate  to      '.     .,  ,         .  .  ^ 

fupporr  their  ciyil  authonty,  but  that  the  Popes  mould  have 
nididionl'^  poiTefled  fuch  a  degree  of  temporal  power>  asi 
was  fuiiicient  to  fecond  and  enforce  their  fpiricual 
decrees.  Happily  for  mankind,  while  their  fpi- 
ritual  jurifdidlion  was  mod  extenfive,  and  at  its 
greateil:  height,  their  temporal  property  was  ex- 
tremely limited.  They  were  powerful  Pontiffs, 
formidable  at  a  didance  -,  but  they  were  petty 
Princes,  without  any  confiderable  dom.eflick  force. 
They  had  early  endeavoured,  indeed,  to  acquire 
territory  by  arts,  fimilar  to  thofe  which  they  had 
employed  in  extending  their  jurifdid ion.  Under 
pretence  of  a  donation  from  Conftantine,  and  of 
another  from  Charlemagne  or  his  father  Pepin,, 
they  attempted  to  take  pofTelTiort  of  fome  towns 
adjacent  to  Rome.  But  thefe  donations  were  fidli- 
tious^  and  availed  them  little.  The  benefadtions, 
for  v/hich  they  were  indebted  to  the  credulity  of 
the  Norman  adventurers,  who  conquered  Naples,, 
^nd  to  the  fuperftition  of  the  countefs  Matilda^ 

v/ere 
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were   real,    and    added    ample    domains   to   thc'^«<^T.  lir. 
Holy  See. 

But  the  power  of  the  Popes  did  not  Increafe  in  Their  au- 

,  ^  .  I'll  thority  in 

proportion  to  the  extent  or  territory  which  they  their  own 
had  acquired.     In  the  dominions  annexed  to  thCextremdy 
Holy  See,    as  well   as  in    thofe  fubjedt  to  other  ^'"'''^'^' 
Princes  in  Italy,  the  fovereign  of  a  ftate  was  far. 
from  having  the  command  of  the  force  which  it 
contained.     During  the  turbulence  and  confufion 
of  the    middle   ages,    the    powerful    nobility   or 
leaders  of  popular  fadlions  in  Italy,  had  feized  the 
government  of  different  towns ;  and  after  ftrength- 
ening  their   fortifications,  and  taking  a  body  of 
mercenaries    into  pay,   they   afpired    at  indepen- 
dence.   The  territory  which  the  church  had  gained, 
was  fiHed  with  petty  tyrants  of  this  kind,  who  left 
the  Pope  hardly  the  ihadow  of  dominion. 

As    thefe   ufurpations    almofl    annihilated   the  it  was  dr- 

Pi  .  ,  r     1  r    ^       cumfcribed 

apal  power  in  the  greater  part  or  the  towns  lub-bythe 


le  am- 


jed  to  the  church,  the. Roman  barons  frequently rJ;^"^^^* 
difputed  the  authority  of  the  Popes,  even  in  Rome  ^^^°^^» 
jtfeif.  In  the  twelfth  century,  an  opinion-  began 
to  be  propagated,  "That  as  the  fundlion  of  eccle- 
fiafticks  was  purely  fpiritual,  they  ought  to  poflefs 
no  property,  and  to  claim  no  temporal  jurifdidlion ; 
but,  according  to  the  laudable  example  of  their 
predcceflbrs  in  the  primitive  church,  fhould  fubfift 
wholly  upon  their  tithes,  or  upon  the  voluntary 
oblations  of  the  people  \"     This  do6lrine  being 


2  Ctto  Frifingenfis  de  Gefiis  Frider.  Imp.  lib.  ii.  cap.  lo. 

L  4  addreffed 
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SECT.IiLadArefled  to  men,  who  had  beheld  the  fcandalous 
^"""^^"^^  manner  in  which  the  avarice  and  ambition  of  the 
clergy  had  prompted  thtrm  to  contend  for  wealth, 
and  to  exercife  power,  they  liftened  to  it  with  fond 
attention.     The  Roman  Barons,  who  had  felt  mod 
fenfibly    the   rigour    of    ecclefiaflical    oppreflion, 
adopted  thefe  fentiments  with  fuch  ardour,  that 
they  fet  themielves  intlantly  to  Ihake  off  the  yoke, 
A.p.ii43.Thcy  endeavoured  to  reftore  fome  image  of  their 
ancient  liberty,  by  reviving  the  inftitution  of  the 
Roman  fenate,  in  which  they  veiled  fupreme  au- 
thority ♦,   committing  the  executive  power  fome- 
times  to  one  chief  fenator,  fometim.es  to  two,  and 
fometimes  to  a  magiflrate  dignified  with  the  name 
of  ne  Patrician.     The  Popes  exerted  themfelves 
with  vigour,  in  order  to  check  this  fatal  encroach- 
ment on  their  jurifdiflion.     One  of  them,  finding 
all  his  endeavours  ineffeflual,  was  fo  much  mortr- 
fied,  that  extreme  grief  cut  fhort  his  days.     Ano- 
ther, having  ventured  to  attack  the  fenators  at  the 
head  of  feme  arm.ed  men,  was  mortally  wounded 
in  the  fray  ^     During  a  confiderable  period,   the 
power  of  the  Popes,  'before  which  the  greateft 
monarchs  in  Europe  trembled,  was  circumfcribed 
within  fuch   narrov/   limits  in  their  own   capital, 
that  they  durft  hardly  exert  any  a£l  of  authority 
-without  the   permifTion  and   concurrence  of  the 
fenate. 

^  Otto  Frifing.  Chron.   lib.  vil.  cap.  27.  31.      Id.  de  Geft. 
frid,   lib.  i.   c.   27.      Muratori  Anpali  dhalia,    vol.  ix.  398, 

Encroach- 
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Encroachments  were  made  upon  the  Papal  Sect. 111. 
authority,  not  only  by  the  ufurpations  of  the  Ro-  ^^^Tbfth^ 
man  nobility,  but  by  the  mutinous  fpirit  of  the  ^^y^^j;^^*^^j;_ 
people.     During  feventy  years  of  the  fourteenth  "^a"  peopi-. 
century,  the  Popes  fixed  their  refidence  in  Avig-  130s,  to 
non.     The  inhabitants  of  Rome,  accultomed  to    '  * 
confider   themfelves   as   the    defcendants    of    the 
people  who  had  conquered  the  world,  and  had 
given  laws  to  it,  were  too  high-fpirited  to  fwbmit 
with  -patience  to  the  delegated  authority  of  thofe 
perfons,  to  whom  the  Popes  committed  the  go- 
vernment of  the  city.     On  many  occafions,  they 
oppoled  the  execution  of  the  Papal  mandates,  and 
on  the  llightefl  appearance  of  innovation  or  op- 
prefllon,  they  were  ready  to  take  arms  in  defence 
of  their  own  immunities.     Towards  the  middle  of 
the  fourteenth  century,  being  inftigated  by  Nicolas 
Rienzo,  a  man  of  low  birth  and  a  leditious  fpirit, 
but  of  popular   eloquence,   and  an   enterprifing 
ambition,   they  drove  all  the  nobility  out  of  the 
city,  eflabliflied  a  democratical  form  of  govern- 
ment, eieded  Rienzo  Tribune  of  the  people,  and 
invefted  him  with  extenfive  authority.    But  though 
the  frantick  proceedings  of  the  Tribune  foon  over- 
turned this  new  fyftem  ;  though  the  government 
of  Rome  was  reinftated  in  its  ancient  form  -,  yet 
every    frefn    attack   contributed   to    weaken   the 
Papal  jurifdidlion  :  and  the  turbulence  of  the  peo- 
ple  concurred    with  the   fpirit  of  independence 
^mong  the  nobility,  to  circumfcribe  it  within  very 

narrow 
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Sect.  in.  narrow  bounds  ^     Gregory  VII.  and  other  domi- 
^^""^  neering  pontiffs,  accompliflied  fhofe  great  things 
which  rendered  them  fo  formidable  to  the  Em- 
perocs  with  whom  they  contended,  not   by  the 
force  of  their  arms,   or   by  the  extent  of  their 
power,  but  by  the  dread  of  their  fpiritual  cenfures, 
and  by  the  effed  of  their  intrigues,  which  excited  ' 
rivals,  and  called  forth  enemies  againfl:  every  Prince, 
whom,  they  wifhed  to  depreis  or  to  deftroy. 
r 
y^iexander        Manv  attempts  wcrc  made  by  the  Popes,  not 
iius  11.  ren-  Only  to  humbie  thole  ulurpers,  who  lorded  it  over 
po'pL^coB-  the  cities  in  the  ecclefiaftical  flate,  but  to  break 
PHicel^     the  turbulent  fpirit  of  the  Roman  people.     Thefe 
were  iono;  unfuccefsful.     Ac  laft  Alexander  VI. 
with  a  policy  no  lefs  artful  than  flagitious,  fub- 
dued  and   extirpated  moft  of  the  great  Roman 
barons,  and  rendered  the  Popes  mailers  of  their 
own   dominions.      The   enterprifing   ambition  of 
Julius  II.  added  conquefts  of  no  inconfiderable 
value  to  the  patrimony  of  •St.  Peter.     Thus  the 
Popes,  by    degrees,    became    powerful   temporal 
Princes.    Their  territories,  in  the  age  of  Charles  V, 
were   of  greater   extent   than    at  prefent ;  .  their 
country  feems  to  have  been  better  cultivated,  and 
more  populous ;  and  as  they  drew  lafge  contri- 
butions from  every  part  of  Europe,  their  revenues 

*  Kifloire  Florentine  de  Giov,  Villani,  lib.  xit.  c.  8^.  v^-!^, 
ap.  Murat.  Script.  Rerum  Ital.  vol.  xiii.  Vita  de  Cola  di 
Rienzo,  ap.  Murat.  Antiq.  Ital.  vol.  iii.  p.  3^99,  &c.  Hill, 
de  Nic.  Rienzy,  par  M.  de  Boifpreaux,  p.  91,  &c. 

4  ^      far 
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far  exceeded  thofe  of  th«  rueighbourlng  powers,  Sncr.irr. 
and  rendered  them  capable  of  more  iudden  and  ^"^     ^ 
vigorous  efforts^ 

The  genius;  of  the  papal  government,  however,.  Defers m 
was  better  adaoted  to  the  exercife  of  fpirkuai  of  ecciefi. 
dominion,  than  of  temporai  power.  With  refpe^ 
to  the  toit?i'ner,  all  its  maxims  were  fteady  and  in- 
variable. Every  new  PQaciff  adopted  the  plan  of 
his  predeceiTor.  By  edncanon  and  habit,  Eccle- 
fiaflics  were  fo  formed,  that  the  cliara(5ler  of  'the 
individual  was  funk  in  that  of  the  profeiTion ;  and 
the  palTions  of  the  man  were  facriliced  to  the 
intereft  and  honour  of  the  order.  The  hands 
which  held  the  reins  of>  adminiftration  n-iight 
change  ;,  but  the  fpirit  which  conduced  them  was 
always  the  fame.  While  the  meafures  of  other 
governments  fludluated,,  and  the  objeds  at  which 
they  aimed  varied,  the  chturch  kept  one  end  in 
view ;  and  to  this  unrelaxing  conflancy  of  purfuit, 
it  was  indebted  for  its  fuccefs  in  the  boldelii:  an* 
tempts  ever  made  by  human  ambition. 

But  in  their  civil  adminiftration,  the  Popes  fol- 
lowed no  fuch  uniform  or  confident  plan.,  Therei,^ 
as  in  other  governments,  the  chaaraifljery  the.pafr* 
Cons,  and  the  interefts  of  the  perfon.  who  had  the 
fupreme  dire6i:ion  of  affairs,  occafioned  a  variadon: 
both  irtobjedls  and  mealures.  As  few  Prelates 
reached  the  fummit  of  ecclefiaftical  dignity,  until 
they  were  far  advanced  in  life,  a  change  of  mailers 

*  was 
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Sect.  nr.  was  morc  frequent  in  the  Papal  dominions  than 
in  other  ftates,  and  the  political  fyflem  was,  of 
courfe,  lefs  liable  and  permanent.  Every  Pope 
was  eager  to  make  the  mod  of  the  fhort  period, 
during  which  he  had  the  profpedt  of  enjoying 
power,  in  order  to  aggrandize  his  own  family,  and 
to  attain  his  private  ends ;  and  it  was  often  the 
iirft  bufmefs  of  his  fucceffor  to  undo  all  that  he  had 
done,  and  to  overturn  what  he  had  eftablifhed. 

As  Ecclefiafticks  were  trained  to  pacifick  arts, 
and  early  initiated  in  the  myfteries  of  that  policy, 
by  which  the  court  of  Rome  extended  or  fup- 
ported  its  fpiritual  dominion,  the  Popes  were  apt 
to  condud  their  temporal  affairs  with  the  fame 
fpirit  •,  and  in  all  their  meafures  were  more  ready 
to  employ  the  refinements  of  intrigue,  than  the 
force  of  arms.  It  was  in  the  Papal  court  that 
addrefs  and  fubtlety  in  negociation  firfl  became  a 
fcience-,  and  during  the  fixteenth  century,  Rome 
was  confidered  as  the  fchool  in  which  it  might  be 
bed  acquired. 

As  the  decorum  of  their  ecclefiaftical  charafler 
prevented  the  Popes  from  placing  themfelves  at 
the  head  of  their  armies,  or  taking  the  command, 
in  perfon,  of  the  military  force  in  their  dominions, 
they  were  afraid  to  arm  their  fubjedls ;  and  in  all 
their  operations,  whether  offenfive  or  defenfive, 
they  trufted  entirely  to  mercenary  troops. 

As 
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As  their  power  and  dominions  could  not  defcend  Sect.IU. 
to  their  pofterity,  the  Popes  were  lefs  felicitous^  ^ 
than  other  Princes  to  form  or  to  encourage  fchemes 
of  publick  utility  and  improvement.  Their  tenure 
was  only  for  a  fliort  life  ;  prefent  advantage  was 
what  they  chiefly  fludied ;  to  fqueeze  and  to  amafs, 
not  to  meliorate,  was  their  objed:.  They  erected, 
perhaps,  fome  work  of  oftentation,  to  remain  as  a 
monument  of  their  Pontificate ;  they  found  it  ne- 
cefiary,  at  fome  times,  to  eftablifli  ufeful  inftitu- 
tions,  in  order  to  footh  and  filence  the  turbulent 
populace  of  Rome ;  but  plans  of  general  benefit 
to  their  fubjedls,  and  framed  with  a  view  to  futurity, 
were  rarely  objedls  of  attention  in  the  Papal  policy. 
The  patrimony  of  St.  Peter  was  worfe  governed 
than  any  part  of  Europe ;  and  though  a  generous 
PontiflP  might  fufpend  for  a  little,  or  counteradt 
the  effeds  of  thofe  vices  w^hich  are  peculiar  to  the 
adminiftration  of  ecclefiafticks  -,  the  difeafe  not 
only  remained  incurable,  but  has  gone  on  increaf^ 
ing  from  age  to  age  -,  and  the  decline  of  the  ilate 
has  kept  pace  with  its  progrefs. 

One  circumflance,  farther,  concerning  the  Papal  The  pows 
government,  is  fo  fmgular,  as  to  merit  attention,  ^dvantlg^* 
As  the  fpiritual  fupremacy  and  temporal   power 'j^J^^'^^ 
were  united  in  one  perfon,  and  uniformly  aided  each  ^^"j"-  0>iri- 

*       .  '  ^  tual  and 

Other  in  their  operations,  they  became  fo  blended  temporal 
together,   that  it  was  difficult  to  feparate  them,*''  ^"^* 
even  in  imagination.     The  potentates,  v/ho  found 
it   nccefiary   to  oppofe   the   meafures  which  the 

Popes 
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Sect. III.  Popes  purfued  as  temporal  Princes,  could  not  di- 
ved themfelves  of  the  reverence  which  they  ima- 
gined to  be  due  to  them  as  heads  of  the  church, 
and  vicars  of  Jefus  Chrift,  It  was  with  relu6lance 
that  they  could  be  brought  to  a  rupture  with  them  ; 
they  were  averfe  to  pufli  their  operations  againfl: 
them  to  extremity  i  they  liftened  eagerly  to  the  firft 
overtures  of  accommodation,  and  were  willing  to 
procure  it  almoll  upon  any  terms.  Their  confci- 
oufnefs  of  this  encouraged  the  enterprizing  Pon- 
tiffs,  who  filled  the  Papal  throne  about  the  begin- 
ning of  the  fixteenth  century,  to  engage  in  fchemes 
feemingly  the  mofl  extravagant.  They  trufted, 
that  if  their  temporal  power  was  not  fufHcient  to 
carry  them  through  with  fuccefs,  the  refpedt  paid 
to  their  fpiritual  dignity  would  enable  them  to  ex- 
tricate themfelves  with  facility  and  with  honour  '^. 

But 

'^  The  manner  in  which  Louis  XII.  of  France  undertook  and 
carried  on  war  againil:  Julius  II.  remarkably  illuflrates  this  ob- 
fetvation,  Louis  folemnly  confulted  the  clergy  of  France,  whe- 
ther it  was  lawful  to  take  arms  againil  a  Pope,  who  had  wan- 
tonly kindled  war  in  Europe,  and  whom  neither  the  faith  of 
treaties,  nor  gratitude  for  favours  received,  nor  the  decorum 
of  his  charafter,  could  retrain  from  the  mofl  violent  adlions, 
to  which  the  lull  of  power  prompts  ambitious  Princes.  Though 
his  clergy  authorifed  the  war,  yet  Anne  of  Bretagne,  his  Queen, 
entertained  fcruples  with  regard  to  the  lawfulnefs  of  it.  The 
King  himfelf,  from  foms  fuperfiition  of  the  fame  kind,  carried 
it  on  faintly;  and,  upon  every  freih  advantage,  renewed  his 
proponcions  of  peace.  Mezeray,  Hift.  de  France,  fcl.  edit. 
1685.  torn.  i.  852,  I  fliall  produce  another  proof  of  this  reve- 
rence for  the  Papal  charader,  ftill  more  ftriking.  Guicciar- 
dini,  the  moll  fagaciou?,  perhaps,  of  all  modern  hiHorians,  and 

thg 
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But  when  Popes  came  to  take  part  more  frequently  Sect.IIL 
in  the  contefts  among  Princes,  and  to  engage  as'  v— -* 
principals  or  auxiliaries  in  every  war  kindled  in 
Europe,  this  veneration  for  their  facred  charadler 
began  to  abate ;  and  ilriking  inftances  will  occur 
in  the  following  hiflory  of  its  being  almoft  totally 
cxtind. 

Of    all  the  Italian  powers,    the  republick  ofconrritutioa 
Venice,   next  to  the  Pope,    was  moft  connected  pubiicktf 
with  the  reft  of  Europe.     The  rife  of  that  com-^fthus  rife 
monwealth,  during  the  inroads  of  the  Huns  in  the^^'^^'^'^refs, 
fifth  century ;  the  fmgular  fituation  of  its  capital 
in  the  fmall  ides  of  the  Adriatick  gulf;  and  the 
more  fingular  form  of  its  civil  conftitution,  are  ge- 
nerally known.     If  we  view  the  Venetian  govern- 
ment as  calculated  for  the  order  of  nobles  alone,  its 
inftitutions  may  be  pronounced  excellent;  the  deli- 
berative, legiflative,  and  executive  powers,  are  fo  * 
admirably  diftributed  and  adjufted,  that  it  mull  be 
regarded  as  a  perfed  model  of  political  wifdom* 
But  if  we  confider  it  as  formed  for  a  numerous  body 
of  people  fubjed  to  its  jurifdidion,  it  will  appear 
a  rigid. and  partial  ariftocracy,  which  lodges  all 
power  in  the  hands  of  a  few  members  of  the  com- 
munity, while  it  degrades  and  opprefTes  the  reft, 

the  boldeft  in  painting  the  vices  and  ambition  of  the  Popes, 
reprefents  the  death  of  Migliau,  a  SpaniOi  officer,  who  was 
killed  during  tlie  fiege  of  Naples,  as  a  puniftiment  inflicled  oa 
him  by  .Heaven,  on  accouiu  of  his  having  oppofed  the  ietting 
of  Clement  VII.  at  liberty.  Guic.  Hiibria  d'ltalis,  Genev, 
,1645,  vol,  ii.  lib,  18,  p^  467, 

The 
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Sect.  TIL  The  fpirit  of  government,  in  a  commonwealth 
Defers  in  ^f  this  fpccics,  was,  of  courfe,  timid  and  jealous, 
^ZlT?"r.  ^^^  Venetian  nobles  diflrufted  their  own  fubjeds, 
ticuhriy      and  were  afraid  of  allowins:  them  the  ufe  of  arms. 

with  reipett  '-' 

toitsmiii.  They  encouraged  among  them  the  arts  of  induftry 
tioiis.  and  commerce  j  they  employed  them  in  manufac- 
tures and  in  navigation ;  but  never  admitted  them 
into  the  troops  which  the  ftate  kept  in  its  pay. 
The  military  force  of  the  republick  confifted  en- 
tirely of  foreign  mercenaries.  The  command  of 
thefe  was  never  trufted  to  noble  Venetians,  left 
they  (hould  acquire  fuch  influence  over  the  army, 
as  might  endanger  the  publick  liberty  ;  or  become 
accuftomed  to  the  exercife  of  fuch  power,  as  would 
make  them  unwilling  to  return  to  the  condition  of 
private  citizens.  A  foldier  of  fortune  was  placed 
at  the  head  of  the  armies  of  the  commonwealth  ; 
and  to  obtain  that  honour,  was  the  great  objedl  of 
the  Italian  Condoitieri^  or  leaders  of  bands,  who, 
in  the  fifteenth  and  fixteenth  centuries,  made  a 
trade  of  war,  and  raifed  and  hired  out  foldiers  to 
different  ftates.  But  the  fame  fufpicious  policy, 
which  induced  them  to  employ  thefe  adventurers,  • 
prevented  their  placing  entire  confidence  in  them. 
Two  noblemen,  appointed  by  the  fenate,  accom- 
panied their  army  when  it  took  the  field,  with 
the  appellation  of  Proveditori^  and,  like  the  field- 
deputies  of  the  Dutch  republick  in  latter  times, 
obferved  all  the  motions  of  the  general,  and 
checked  and  controuled  him  in  all  his  operations. 

2  A  COMMON- 
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A  COMMONWEALTH,  with  fuch  civil  and  mill-  Sect. Ill, 
tary  inftitutions,  was  not  formed  to  make  conquefts. 
While  its  fubjedts  were  difarmed,  and  its  nobles  ex- 
cluded from  military  command,  it  carried  on  its 
warlike  enterprizes  with  great  difadvantage.  This 
ought  to  have  taught  the  Venetians  to  make  felf- 
prefcrvation,  and  the  enjoyment  of  domeftic  fecu- 
rity,  the  obje6ts  of  their  policy.  But  republicks 
are  apt  to  be  feduced  by  the  fpirit  of  ambition,  as 
well  as  Princes.  When  the  Venetians  fo  far  for- 
got the  interior  defers  in  their  government,  as  to 
aim  at  extenfive  conquefts,  the  fatal  blow,  which 
they  received  in  the  war  excited  by  the  league  of 
Cambray,  convinced  them  of  the  imprudence  and 
danger  of  making  violent  efforts,  in  oppofition  to 
the  genius  and  tendency  of  their  conftitution. 

It  is  not,  however,  by  its  military,  but  by  its  Excdienre 
naval  and  commercial  power,  that  the  importance  ^nftlt^J-J^J. 
of  the  Venetian  commonwealth  muft  be  eftimated. 
In  the  latter,  the  real  force  and  nerves  of  the  ftate 
confifted.  The  jealouiy  of  government  did  not 
extend  to  this  department.  Nothing  was  appre- 
hended from  this  quarter,  that  could  prove  formi- 
dable to  liberty.  The  fenate  encouraged  the  no- 
bles to  trade,  and  to  ferve  on  board  the  fleet.  They 
became  m.erchants  and  admirals.  They  increafed 
the  wealth  of  their  country  by  their  induftry. 
Irhey  added  to  its  dominions,  by  the  valour  v/ith 
which  they  conduced  its  naval  armaments. 

Vol.  I.  M  The 
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Sect.IH.  The  Venetian  commerce  was  an  inexhauflible 
The  extent  foufce  of  opulencc.  All  the  nations  in  Europe  de- 
mt\%T^'  P^*"^^^^  upon  them,  not  only  for  the  commodities- 
of  the  Ead:,  but  for  various  manufadures  fabri- 
cated by  them  alone,  or  finifhed  with  a  dexerity 
and  elegance  unknown  in  other  countries.  From 
this  extenfive  commierce,  the  flate  derived  fuch  im- 
menfe  fupplies  as  concealed  thefe  vices  in  its  con- 
ftitution  which  I  have  mentioned  -,  and  enabled  it 
to  keep  on  foot  fuch  armies,  as  were  not  only  an 
over- match  for  the  force  which  any  of  its  neigh- 
bours could  bring  into  the  field,  but  were  fufiicient 
to  contend,  for  fom.e  time,  with  the  powerful  mo- 
narchs  beyond  the  Alps.  During  its  ftruggles 
with  the  Princes  united  againfl  it  by  the  league 
of  Cambray,  the  republic  levied  fums  which,  even 
in  the  prefent  age,  vv^ould  be  deemed  confiderable  ; 
and  while  the  King  of  France  paid  the  exorbitant 
intereil  which  1  have  mentioned  for  the  money  ad- 
vanced to  him,  and  the  Emperor  eager  to  borrow, 
but  destitute  of  credit,  w^as  known  by  tiie  name  of 
Maximilian  the  Money -lefs^  the  Venetians  raifed 
whatever  fums  they  pleafed,  at  the  moderate  pre- 
mium of  five  in  the  hundred  % 

Thecomii-      'Yvi'i  conllitution  of  Florence  was  perfectly  the 

tuuon  ot  ^  ^  r  J 

Fiorence.    revcrfe  of  the  Venetian.      Ix.  partook  as  much  of 
the  democratical  turbulence  and  licentioufnefs,  as 

•  Hlft.  de  la  ligue  faite  a  Cambray  par  M.  I'Abbu  du  Bo«y 
lib,  V.  Sandi  Stcria  Civil  Ventziann,  lib,  viii,  c.  i6.  p.  8gi, 
fee. 

the 
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the  other  of  ariftccratical  rigour.  Florence,  how- Sect. IIL 
ever,  was  a  commercial,  not  a  military  democracy. 
The  nature  of  its  inftitutions  was  favourable  to 
commerce,  and  the  genius  of  the  people  was  turned  , 
towards  it.  The  vad  wealth  which  the  fam:ily  of 
Medici  had  acquired  by  trade  5  together  with  the 
magnificence,  the  generofity,  and  the  virtue  of* 
the  firft  Cofmo,  gave  him  fuch  an  afcendant  over 
the  afledlions  as  well  as  the  councils  of  his  coun- 
trymen, that  though  the  forms  of  popular  govern- 
-  ment  were  preferved,  though  the  various  depart- 
ments of  adminiftration  were  filled  by  magif- 
trates  diftinguifhed  by  the  ancient  names,  and 
defied  in  the  ufual  manner,  he  was  in  reality  the 
head  of  the  commonwealth,  and  in  the  flation  of 
a  private  citizen  he  poffefTed  fupreme  authority. 
Cofm.o  tranfmitted  a  confiderable  degree  of  this 
power  to  his  defcendants  ;  and  during  tiie  greater 
part  of  the  fifteenth  century,  the  political  ilate  of 
Florence  was  extremely  fmgular.  The  appearance 
of  republican  government  fubfifted,  the  people 
were  pafiionately  attached  to  it,  and  on  fome  oc** 
cafions  contended  warmly  for  their  privileges,  and 
yet  they  permitted  a  fmgle  family  to  aiTume  the  di- 
ncdlion  of  their  affairs,  almoft  as  abfolutely  as  if  h 
had  been  formally  invefted  with  fovereign  power. 
The  jealoufy  of  the  Medici  concurred  with  the 
commercial  fpirit  of  the  Florentines,  in  putting 
the  military  force  of  the  republick  upon  the  fame 
footing  v;ith  that  of  the  other  Italian  dates.  The 
troops,  which  the  Florentines  employed  in  their 

M  2  wars. 
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Sect.  III.  wars,  confifted  almolt  entirely  of  mercenary  foldiers, 
^  ~^     furniflied  by  the  Condottieri^  or  leaders  of  bands, 
whom  they  took  into  their  pay. 

The  conn;.  \^  the  kingdom  of  Naples,  to  which  the  fove- 
kingdom  cf-  rcignty  of  the  Ifland  of  Sicily  was  annexed,  the 
^^"'  feudal  government  was  eftablifhed  in  the  fame 
form,  and  with  the  fame  defeds,  as  in  the  other 
nations  of  Europe.  The  frequent  and  violent  re- 
volutions which  happened  in  that  monarchy,  had 
confiderably  increafed  thefe  defedls,  and  rendered 
them  more  intolerable.  The  fucceffion  to  the 
crov/n  of  Naples  had  been  fo  often  interrupted  or 
altered,  and  fo  many  Princes  of  foreign  blood  had 
taken  poffefiion  of  the  throne,  that  the  Neapolitan 
nobility  had  loil,  in  a  great  meafure,  that  attach- 
ment to  the  family  of  their  fovereigns,  as  well  as 
that  reverence  for  their  perfons,  which,  in  other 
feudal  kingdoms,  contributed  to  fet  fome  bounds 
to  the  encroachments  of  the  barons  upon  the  royal 
prerogative  and  power.  At  the  fame  time,  the 
different  pretenders  to  the  crown,  being  obliged  to 
court  the  barons  who  adhered  to  them,  and  on 
whofe  fupport  they  depended  for  the  fuccefs  of 
their  claims,  they  augmented  their  privileges  by 
liberal  conceflions,  and  connived  at  their  boldefl 
ufurpations.  Even  when  feated  on  the  throne,  it 
was  dangerous  for  a  Prince,  who  held  his  fceptre 
by  a  difputed  title,  to  venture  on  any  ftep  towards 
extending  his  ov/n  power,  or  circumfcribing  that 
of  the  nobles. 

From 
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From  all  thefe  caufes,  the  kingdom  of  Naples  Sect.  lir.^ 
was  the  moft  turbulent  of  any  in  Europe,  and  the 
authority   of  its    Monarchs   the   leaft   extenfive. 
Though  Ferdinand  I.  who  began  his  reign  in  the 
year  one  thoufand  four  hundred  and  fixty-eight, 
attempted  to  break  the  power  of  the  ariflocracy  j 
though  his  fon  Alphonfo,  that  he  might  crufh  it  at 
once  by  cutting  off  the  leaders  of  greateft  repu- 
tation and  influence  among  the  Neapolitan  barons, 
ventured  to  commit  one  of  the  mod  perfidious 
and  cruel  adions  recorded  in  hiftory ;  the  order  of  ^•^*'^^'^* 
nobles   was    neverthelefs    m.ore    exafperatcd   than 
humbled   by    their    meafures  *".     The   refentment 
which  thefe  outrages  excited  was  fo  violent,  and 
the  power  of  the  malcontent  nobles  was  flill  fo 
formidable,   that  to  thefe  may  be  afcribed,  in  a 
great  degree,    the  eafe  and  rapidity  with  which 
Charles  VIII.  conquered  the  kingdom  of  Naples  ^ 

The  event  that  gave  rife  to  the  violent  contefls  state  of  th  t 

difpute  con 

concerning  the  fuccefTion  to  the  crown  of  Naples  ceming  the 
and  Sicily,    which    brought   lo    many    calamities  ceirion  to 
upon  thefe  kingdoms,  happened  in  the  thirteenth  *^^  "^  °'"'* 
century.     Upon  the  death  of  the  Emperor  Fre- 
derick 11.  Manfred  his  natural  fon  afpiring  to  the 
Neapolitan  throne,  murdered  his  brother  the  Em- ^•^•'^i'^- 
peror  Conrad   (if  we  may  believe   contemporary 
hillorians)  and  by  that  crime  obtained  pofielTion  of 
it\     The  Popes,   from  their  implacable  enmity 

^  Giannone,  book  xxviii.  chap.  2.  vol.  ii.  p.  410,  &c, 
s  Giannone,  ibid,  p.  414, 

^  StruVp  corp,  hift.   Germ,  i,  481.     Giannone,  book  •xvUi* 
ch,  5, 

1M  3  ta 
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Sect.  IIF.  to  the  houfe  of  Svvabia,  not  only  rcfufed  to  recog- 
nize Manfred's  title,  but  endeavoured  to  excite 
againd  him   fome  rivd;  capable  of  wrefting  the 
fceptre  cut  of  his  hand.     Charles  Count  of  Anjou, 
the  brother  of  St.  Louis  King  of  France,  under- 
took this ;  and  he  received  from  the  Popes,  the 
irtvefciture  of  the  kingdom  of  Naples  and  Sicily 
as  a  fief  held  of  the  Holy  See.     The  Count  of 
Anjou's  efforts  were  crowned  with  fuccefs  ^  Man- 
fred fell  in  battle ;  and  he  took  pofTefTion  of  the 
vacant  throne.     But  foon  after,  Charles  fuUied  the 
glory  v/hich  he  had  acquired,  by  the  injuftice  and 
cruelty  with  which  he  put  to  death,  by  the  hands 
of  the  executioner,  Conradin,  tliQ  laft  Prince  of 
the  houfe  of  Swabia,  and  the  rightful  heir  of  the 
Neapolitan  crown.      That  gallant  young  Prince 
afferted  his  title,  to  the  laft,  with  a  courage,  worthy 
of  a  better  fate.     On  the  fcaffold,  he  declared 
Peter,  at  that  time  Prince,  and  foon  after  King 
of    Aragon,    who  had  married   Manfred's    only 
daughter,  his  heir  j  and  throwing  his  glove  among 
the  people,  he  entreated  that  it  might  be  carried 
to  Peter  as  the  fymbol  by  which  he  conveyed  all 
ills  rights  to  him  '.     The  defire  of  avenging  the 
infult  offered  to  royalty  by  the  death  of  Conradin^ 
concurred  with  ambition'',  in  prompting  Peter  to 
take  arms  in  fupport  of  the  title,  which  he  had 
acquired.     From  that  period,  during  alrnoft  two 
centuries,  the  honfes  of  Aragon  and  Anjou  con- 
tended for  the  crown  of  Naples.     A  mid  (I  a  fuc- 
celKon  of  revolutions  more  rapid,  as  v/ell  as  of 

^  Giai^none,  book  xix.  ch,  4,  §  2, 
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crimes  more  atrocious,  than  what  occur  in  the  Sect.  III. 
hiftory  of  almoft  any  other  kingdom,  Monarchs 
fometimes  of  the  Aragonefe  line,  and  fometimes 
of  the  Angevin,  were  feated  on  the  throne.  At 
length  the  Princes  of  the  houfe  of  Aragon  obtained  a.d.  1^-4, 
fuch  firm  poficfiion  of  this  long-difputed  inherit- 
ance, that  they  tranfmitted  it  quietly  to  a  baftard 
branch  of  their  family  \ 

The  race  of  the  Angevin  Kings,  however,  was  Pretenfions 
not  extin(5t-,  nor  had  they  relinquiflied  their  title  Fr^Ij^h  and 
to  the  Neapolitan  crown.     The  Count  of  Maine  ^^^"'^^ 

A  ^  ^  Monarchs, 

and  Provence,  the  heir  of  this  family,  conveyed 
all  his  rights  and  pretenfions  to  Louis  XI.  and  to 
his  fuccefibrs.  Charles  VIII,  as  I  have  already  ^^^ 
related,  crofTed  the  Alps  at  the  head  of  a  pov/erful 
army,  in  order  to  profecute  his  claim  with  a  degree 
of  vigour  far  fuperior  to  that,  which  the  Princes 
from  whom  he  derived  it,  had  been  capable  of 
exerting.  The  rapid  progrefs  of  his  arm.s  in  Italy, 
as  well  as  the  fhort  time  during  which  he  enjoyed 
the  fruits  of  his  fucceis,  are  well  known.  Frede- 
rick, the  heir  of  the  illegitimate  branch  of  th-e 
Aragonefe  family,  foon  recovered  the  throne  of 
which  Charles  had  difpofTeffed  him.  Louis  Xll. 
and  Ferdinand  of  Aragon  united  againit  this  Prince, 
whom  both,  though  for  different  reafons,  conii- 
dered  as  an  ufurper,  and  agreed  to  divide  his 
dominions  between  them.  Frederick,  unable  to  a.  d.  1501. 
refill  the  combined  Monarchs,  each  of  whom  v/as 
far  his  fuperior   in    power,   refigned  his  fceptre. 

^  Gianr^one,  book  xxvi.  ch,  2. 
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Sect.  III. Louis  and  Ferdinand,  though  they  had  concurred 
^''~^^~"  'in  making  the  conqueft,  differed  about  the  divifion 
of  it  •,  and  from  allies  became  enemies.     But  Gon- 
falvo  de  Cordova,  partly  by  the  exertion  of  fuch 
military  talents  as  gave  him  a  juft  title  to  the  ap- 
pellation of  the  Great  Captain^  which  the  Spanifti 
hiftorians  have  bellowed  upon  him  j  and  partly 
by  fuch  {hamelefs  and  frequent  violations  of  the 
moft  folemn  engagements,  as  leave  an  indelible 
flain  on  his  memory;  ftripped  the  French  of  all 
that  they  pofTefled  in  the  Neapolitan  dominions^, 
and  fecured  the  peaceable  poffcfTion  of  them  to  his 
mafler.     Thefe,  together  with  his  other  kingdoms, 
Ferdinand  tranfmitted  to  his  grandfqn  Charies  V, 
whofe   right   to   pofTefs   them,    if  not   altogether 
uncontrovertible,   feems,   at   leaft,  to  be  as  well 
founded  as  that,  which  the  Kings  of  France  fet  in 
oppofition  to  it  \ 

Stats  of  the     There  IS  nothing  in  the  political  conflitution, 

Mik/ aid  or  interior  government  of  the  dutchy  of  Milan, 

the  right  of  fQ  remarkable,  as  to  require  a  particular  expla- 

t©it.         nation.      But  as  the  right  of  lucceffion   to  that 

fertile  province  was  the  caule  or  the  pretext  of 

almoft  all  the  wars  carried  on  in  Italy  during  the 

reign  of  Charles  V,  it  is  neceffary  to  trace  thefe 

difputes  to  their  fource,  and  to  inquire  into  the 

pretenfions  of  the  various  competitors. 

^  Droits  des  Rols  de  France  au  Royaume  de  Sicile,     Mem.  de 
Comin.  Edit,  de  Frefnoy,  toxr.  iv,  partii.  p.  5. 

:i  During 
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-  During  the  long  and  fierce  contefts  excited  in  Sect.  Til. 
Italy  by  the  violence  of  the  Guelf  and  Ghibelline  ^^^^^^^ 
fadtioifs,  the  family  of  Vifconti  rofe  to  orreat  emi- p'^^?^' ^'^ 

'J  <->  tnc  dilputes 

nence  amone;  their  fellow  citizens  of  Milan.     As*^pp«"n»ns 
the  Vifconti  had  adhered  uniformly  to  the  Ghibel- 
line or  Imperial  intereft,  they,   by  way  of  recom- ^  ^  j^^^ 
pence,  received,  from  one  Emperor,  the  dignity 
of  perpetual  vicars  of  the  Empire  in  Italy  "" :  they 
were  created  by  another,  Dukes  of  Milan,  and  a.  0.1395. 
together  with  that  title,  the  pofieflion  of  the  city 
and  its  territories  was   bellowed  upon  them  as  an 
hereditary  fief".     John  King  of  France,  among 
other    expedients  for   raifing  money,    which    the 
calamities  of  his  reign  obliged   him  to  employ, 
Gondefcended  to  give  one  of  his  daughters  in  mar- 
riage to  John  Galeazzo  Vifconti  the  firft  duke  of 
Milan,  from  whom  he  had  received  confiderable 
fums.     Valentine  Vifconti,  one  of  the  children  of 
this  marriage,  married  her  coufin,  Louis  Duke  of 
Orleans,  the  only  brother  of  Charles  VI.     In  their 
marriage  contracfl,  which  the  Pope  confirmed,  it 
was  ftipulated  that,  upon  failure  of  heirs-male  in 
the  family  of  Vifconti,  the  dutchy  of  Milan  fhould 
defcend    to    the  pofterity   of    Valentine    and  the 
Duke  of  Orleans.     That  event  took  place.     In 
the  year  one  thoufand  four  hundred   and  forty- 
fcven,  Philip  Maria  the  laft  Prince  of  the  ducal 
family  of  Vifconti  died.     Various  competitors  pre- 
tended to  the  fucceflion.     Charles  Duke  of  Orleans 

^  Petrarch  epil^.  ap    Struv.  corp.  i.  625, 

*  Leibnit.  cod.  jur.  gent,  djplom.  vol,  i,  257, 
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Sect.  III.  pleaded  his  right  to  it,  founded  on  the  marriagc- 
contrad  of  his  mother  Valentine  Vifconti.  Alfonfo 
King  of  Naples  claimed  it  in  confeqnence  of  a 
will  made  by  Philip  Maria  in  his  favour.  The 
Emperor  contended  that,  upon  the  extindlion  of 
male  ifTue  in  the  family  of  Vifconti,  the  fief  returned 
to  the  fuperior  Lord,  and  ought  to  be  re- annexed 
to  the  Empire.  The  people  of  Milan,  fmitten  with 
that  love  of  liberty  which  prevailed  among  the 
Italian  States,  declared  againft  the  dominion  of 
any  mafter,  and  eftablillied  a  republican  form  of 
government. 

But  during  the  (Iru^Ie  among  fo  many  com- 
petitors, the  prize  for  which  they  contended  was 
feized  by  one  from  whom  none  of  them  appre* 
hended  any  danger.  Francis  Sforza,  the  natural 
fon  of  Jacomuzzo  Sforza,  whom  his  courage  and 
abilities  had  elevated  from  the  rank  of  a  peafant  to 
be  one  of  the  mofl  eminent  and  pov/erful  of  the 
Italian  Condottieri^  having  fucceeded  his  father  in 
the  command  of  the  adventurers  who  followed 
his  ftandard,  had  married  a  natural  daughter  of 
die  lafh  Duke  of  Milan.  Upon  this  fhadov/  of  a 
title  Francis  founded  his  pretenfions  to  the  dutchy^ 
which  he  fupported  with  luch  talents  and  valour 
as  plac'::d  him  at  iail  on  the  ducal  throne.  The 
virtues  as  well  as  abilities  with  which  he  governed, 
inducing  his  fubjedls  to  forget  the  defects  in  his 
title,  he  tranfmitted  his  dominions  quietly  to  his 
fon  *,  from  whom  they  defcended  to  his  grandfon. 
He  V;  as  ^murdered  by  his  grand  uncle  Ludovico, 

furnamed 
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furnamed  the  Moor,  who  took  poireffion  of,  the  Sect.  in. 
dutchy  ',   and  his  right  to  it  was  confirmed  by  the 
inveftiture  of  the  Emperor  Maximilian  in  the  year 
one  thoufand  four  hundred  and  ninety-four  ^. 

Louis  XI.  who  took  pleafure  in  deprefling  the 
Princes  of  the  blood,  and  who  admired  the  poli- 
tical abilities  of  Francis  Sforza,  would  not  permit 
the  Duke  of  Orleans  to  take  any  flep  in  profe^ 
cution  of  his  right  to  the  dutchy  cf  Milan.     Lu- 
dovico  the  Moor  kept  up  fuch  a  clofe  connexion 
with  Charles  VIII.  that,  during  the  greater  part  of 
his  reign,  the  claim  of  the  family  of  Orleans  con- 
tinued to  lie  donnant.     But  when  the  crown  of 
prance  devolved  to  Louis  XII.  Duke  of  Orleans, 
be  inftantly  aflferted  the  rights  of  his  family  with 
the  ardour  which  it  was  natural  to  expecr.     Lu- 
dovico  Sforza,  incapable  of  contending  with  fuch 
a  rival,  was  dripped  of  all  his  dominions  in  the 
fp;ice  of  a  few  days.     The  King,  clad  in  the  ducal 
robes,  entered  Milan  in  triumph ;  and  foon  after, 
Ludovico  having  been  betrayed  by  the  Swifs  in 
his  pay,  was  fent  a  prifoner  into  France,  and  fhut 
up  in  the  caflle  of  Loches,  where  he  lay  unpitied 
during  the  remainder  of  his  days.     In  confequence 
of  one  of  the  fir.gular  revolutions  which  occur  fo 
frequently  in  the  hidory  of  the  Milanefe,  his  fon 
Maximilian  Sforza  v/as  placed  on  the  ducal  throne, 
of  which  he  kept  pofleiTion  during  the  reign  of 

°  Ripalm.  hift,  Mediol.  lib.  vi.  654.  a  p.  Struv.  Corp.  1.  930. 
Du  Mont  Corps  Diplom.  :oaj,iii.  p.  ii.  333.  ii>id. 
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Sect.IH.  Louis  XII.  But  his  fucceflbr  Francis  I.  was  too 
'X/d!7^.  high-fpirited  and  enterprizing  tamely  to  relinquiih 
his  title.  As  foon  as  he  was  feated  upon  the 
throne,  he  prepared  to  invade  the  Milanefe  j  and 
his  right  cf  fuccefTion  to  it,  appears  from  this 
detail,  to  have  been  more  natural  and  more  juft 
than  that  of  any  other  competitor. 

•  It  is  unneceflary  to  enter  into  any  detail  with 
refped  to  the  form  of  government  in  Genoa, 
Parma,  Modena,  and  the  other  inferior  States  of 
Italy.  Their  names,  indeed,  will  often  occur  in 
the  following  hiftory.  But  the  power  of  thefe 
States  themfelves  was  fo  inconfiderabie,  that  their 
fate  depended  little  upon  their  own  efforts  ♦,  and 
the  frequent  revolutions  v/hich  they  underwent 
were  brought  about  by  the  operations  of  the 
Princes  who  attacked  or  defended  them,  rather  than 
by  any  thing  peculiar  in  their  internal  conftitution. 

The  eonfti-  Of  the  great  kingdoms  on  this  fide  of  the  Alps, 
g^Trnment  Spain  is  one  of  the  moll  confiderable  ♦,  and  as  it 
of  Spain.  ^^3  ^jjg  hereditary  domain  of  Charles  V,  as  well 
as  the  chief  fource  of  his  power  and  wealth,  a 
diftind  knowledge  of  its  political  conftitution  is 
of  capital  importance  towards  underftanding  the 
tranfadlions  of  his  reign. 

Conquered        The  Vandals  and   Goths,  who  overturned  the 

Vandajs,     Roman   power  in   Spain,   cftablifhed   a   form  of 

government  in  that  country,  and  brought  in  cuf- 

toms  and  laws,  perfcdly  fimilar  to  thofe  which 

were 
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were  introduced  into  the  reft  of  Europe,  by^thc  Sect  III. 
other  victorious  tribes  which  acquired  fettlements  ^ 
there.     For  fome  time,  fociety  advanced,  among 
the  new  inhabitants  of  Spain,  by  the  fame  fteps, 
and  feemed   to  hold  the  fame  courfc,  as  in  other 
European  nations.     To  this  progrefs,   a  fudden  a.d.jis; 
ftop  was  put  by  the  invafion  of  the  Saracens  or  and  by  the 
Moors.    The  Goths  could  not  wichfland  the  efforts 
of  their  enthufiaftick  valour,  which  fubdued  Spain, 
with    the   fame   impetuous    rapidity   that   diftin- 
guifhcs  all  the  operations  of  their  arms.    The  con- 
querors introduced  into  the  country  in  which  they 
fettled  the  Mahometan  religion,  the  Arabick  lan- 
guage, the   manners  of  the  Eaft,   together  with 
that  tafte  for  the  arts,  and  that  love  of  elegance 
and  fplendour,  which  the  Caliphs  had  begun  to 
cultivate  among  their  fubjecls. 

Such  Gothick  nobles,  as  difdained  to  fubmit  toThcChri- 

1  r  ftians  gra- 

the   Moorifh  yoke,  fied  for  refuge  to  the  inac- dually  reco- 
cefTible  mountains  of  Aflurias.     There  they  com- ni"n  """' 
forted  themfeives  with  enjoying  the  exercife.  of^''^" 
the  Chriftian  religion,   and  with  maintaining  the 
authority  of  their  ancient  laws.     Being  joined  by 
many  of  the  boldeft  and  moft  warlike  among' their 
countrymen,    they  fallied  out  upon  the  adjacent 
fettlements  of  the  Moors,  in  fmall  parties ;    but 
venturing  only  upon  fhort  excurfions  at  firft,  they 
were  fatisiied  with  plunder  and  revenge,  without 
thinking  of  conqueft.     By  degrees,   their  ftrengtb 
increafed,  their  views  enlarged,  a  regular  govern- 
ment  was  cllabliQied  among  them,  and  they  began 

to 
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SEcrJILto  aim  at  extending  their  territories.  While  they' 
*'''~^^~*^  pufhed  on  their  attacks  with  the  unremitting 
ardour  excited  by  zeal  for  religion,  by  the  defirc 
of  vengeance,  and  by  the  hope  of  refcuing  theii' 
country  from  oppreffion ;  while  they  conduced 
their  operations  with  the  courage  natural  to  men 
who  had  no  other  occupation  but  war,  and  who 
were  ftrangers  to  all  the  arts  which  corrupt  or 
enfeeble  the  mind,  the  Moors  gradually  loft  many 
of  the  advantages,  to  which  they  had  been  in- 
debted for  their  firft  fuccefs.  They  threw  off  all 
dependence  on  the  Caliphs  *  ;  they  neglcded  to 
preferve  a  clofe  connexion  with  their  countrymen 
in  Africa  ;  their  empire  in  Spain  was  fplit  into 
many  fmall  kingdoms  ;  the  arts  which  they  culti- 
vated, together  with  the  luxury  to  which  thefe 
gave  rife,  relaxed,  in  fome  meafurc,  the  force  of 
their  military  inftitutions,  and  abated  the  vigour 
of  their  warlike  fpiric.  The  Moors,  however^ 
continued  ftill  to  be  a  gallant  people,  and  pof- 
fefled  great  refources.  According  to  the  magni- 
ficient  ftile  of  the  Spanifn  hiRorians,  eight  centuries 
of  almoft  uninterrupted  war  clapfed,  and  three 
thoufand  feven  hundred  battles  were  fought  before 
1492'  the  laft  of  the  Moorifh  kingdoms  in  Spain  fub- 
mitted  to  the  Chriftian  arms. 

The  union       As  the  Chtiftians  made  their  conquefts  uDon 

of  its  various    t        ■*  *    i  •  ■      -,  ,  "^  , 

kingdoms,  the  Manomerans  at  various  periods,  and  under 
different  leaders,  each  formed  the  territory  which 
he  had  wrefted  from  the  common  enemy,  into  an 

•  Jos.  Sim.  AfL'JT.ar.ni  Hilte:.  Icni.  Scriptors'',  vol.  iii.  p.  i  3^, 

independent/ 


STATE   OF    EUROPE.  175 

independent   State.      Spain  was  divided  into  asSEcr.irr, 
many  ieparate kingdoms,  as  it  contained  provinces  j^**""^^     ^ 
in  each  city  of  note,  a  petty  Monarch  eftablifhed 
his  throne,  and  afTumed  all  the  enfigns  of  royalty. 
In  a  feries  of  years,  however,  by  the  ufual  events 
of  intermarriages,  or  legal  fucceiTion,  or  conqueft, 
all  thefe  inferior  principalities  were  annexed  to  the 
more  powerful  kingdoms  of  Caftile  and  of  Ara« 
gon.     At   length,  by  the   fortunate  marriage  of 
Ferdinand  and  Ifabella,  the  former  the  hereditary 
Monarch  of  Aragon,  and  the  latter  raifed  to  the 
throne  of  Caftile  by  the  aftedion  of  her  fubjeds, 
all  the  SpaniHi  crowns  were  united,  and  defcended    1431, 
in  the  fame  line. 

From  this  period,  the  political  conflitution  of  Their  an- 
Spain  began  to  aflume  a  regular  and  uniform  ap-joms^an^ 
pearance  •,   the  genius  of  government  may  be  ^^\^l^f^^''' 
iineated,  and  the  pro^refs  of  its  laws  and  manners^"/*^5*^''''" 
may  be  traced  with  certainty.     Notwithflanding 
the  fingular  revolution  which' the  invafion  of  t^lie 
Moors  occafioned  in  Spain,  and  the  peculiarity  of 
its  fate,  in  being  fo  long  fubjeded  to  the  Maho- 
metan yoke,  the  cuftoms  introduced  by  the  Van- 
dals and   Goths  had  taken  fuch  deep  root,  and 
were  fo  thoroughly  incorporated  with  the  frame  of 
its  governmiCnt,  that  in  every  province  which  the 
Chriftians  recovered  from  the  Moors,  we  find  the 
condition  of  individuals, ,  as  well  as  the  political 
conftitution,  nearly  the  fame  as  in  other  nations 
of  Europe.     Lands  were  held  by  the  fame  tenure ; 
juflice  was  difpenfed  in  the  fame  form  -,   the  fame 

privilege* 
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Sect.  III.  privileges  were  claimed  by  the  nobility;  and  the 
,]^^^^;f^  fame  power  exercifed  by  the  Gortes,  or  general 
fta'tei'nflme^^^'^bly  of  the  kingdom.  Several  circumftances 
degree  fimi-  contributed  to  fecurethis  permanence  of  the  feudal 

lar  to  that  ..  .  -^  . 

of  other  inftitutions  in  Spain,  notwithftanding  the  conqueft 
Europe.  of  the  Moofs,  which  feemed  to  have  overturned 
them.  Such  of  the  Spaniards,  as  preferved  their 
independence,  adhered  to  their  ancient  cuftoms, 
not  only  from  attachment  to  them,  but  out  of 
antipathy  to  the  Moors,  to  whofe  ideas  concerning 
property  and  government  thefe  cuftoms  were  to- 
tally repugnant.  Even  among  the  Chriftians,  who 
fubmitted  to  the  Moorifli  conquerors,  and  con- 
fented  to  become  their  fubjedls,  ancient  cuftoms 
were  not  entirely  aboliftied.  They  were  permitted 
to  retain  their  religion  -,  their  laws  concerning  pri- 
vate property-,  their  forms  of  adminiftering  juftice; 
and  their  mode  of  levying  taxes.  The  followers 
of  Mahomet  arc  the  only  enthufiafts,  who  have 
united  the  fpirit  of  toleration  with  zeal  for  making 
profelytes,  and  who,  at  the  fame  time  that  they 
took  arms  to  propagate  the  dodlrine  of  their  pro- 
phet, permitted  fuch  as  would  not  embrace  it,  to 
adhere  to  their  own  tenets,  and  to  pradlife  their 
own  rites.  To  this  peculiarity  in  the  genius  of 
the  Mahometan  religion,  as  well  as  to  the  defire 
which  the  Moors  had  of  reconciling  the  Chriftians 
to  their  yoke,  it  was  owing  that  the  ancient  man- 
ners and  laws  in  Spain  furvived  the  violent  (hock 
of  a  conqueft,  and  v/ere  permitted  to  fubfift,  not- 
withftanding the  introdudtion  of  a  new  religion 

and 
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and  a  new  form  of  government  into  that  country.  Sect.  lir. 
It  is  obvious  from  all  theie  particulars,  that  the^""^ 
Chriftians  muft  have  found  it  extremely  eafy  to 
re-eflablilh  manners  and  government  on  their  an- 
cient foundations  in  thofe  provinces  of  Spain 
which  they  wrelled  fucceflively  from  the  Moors. 
A  cojifiderable  part  of  the  people  retained  fuch  a 
fondnefs  for  the  cuftoms,  and  fuch  a  reverence 
for  the  laws  of  their  anceftors,  that  wifhing  to  fee 
them  com,pleteiy  reftored,  they  were  not  only  v/ill- 
ing  but  eager  to  refume  the  former,  and  to  recog- 
nize the  authority  of  the  latter. 

But  thouo;h  the  feudal  form  of  o-overnment,  Certam  pe- 

,         ,         .  .  .  cuharitiesin 

with  all  the  inftitutions  which  characlerize  it,  was  their  confti- 
thus  preferved  entire  in  Caftile  and  Aragon,  ashws. 
well  as  in  all  the  kingdoms  which  depended  on 
thefe  crowns,  there  were  certain  peculiarities  in 
their  political  conftitutions  which  diftinguifli  ^hem 
from  thofe  of  any  other  country  in  Europe.     TheTheprero- 

,  .  ......  ^         ^       .       gadve  more 

royal  prerogative,  extremely  limited  in  every  feudal  Umiced,  and 
kingdom,    was  circumfcribed,    in  Spain,    v>'ithin  nifies'^o'f^he 
fuch  narrow  bounds,  as  reduced  the  power  of  the  ^^^^^1^^^^"^'^ 
fovereign  almoft  to  nothing.     The  privileges  of 
the  nobility  were  vaft  in  proportion,  and  extended 
fo   far,    as   to  border  on   abfolute  independence. 
The  immunities  of  the  cities  were  great,  they  pof- 
fefifed  confiderable  influence  in  the  Cortes,  and  they 
afpired  at  obtaining  more.    Such  a  ftate  of  fociety, 
in  which  the  political  machine  was  fo  ill  adjufted, 
and  the  feveral  members  of  the  legiflature  fo  im- 
VoL.  I.  N  properly 
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Sect.  Ilf,  properly  balanced,  produced  interior  diforders  in 
the  kingdoms  of  Spain,  which  rofe  beyond  the 
pitch  of  turbulence  and  anarchy,  ufual  under  the 
feudal  government.  The  whole  tenor  of  the  Spa- 
nifh  hiflory  confirms  the  truth  of  this  obfervation ; 
and  when  the  mutinous  fpirir,  to  which  the  genius 
of  their  policy  gave  birth  and  vigour,  was  no 
longer  reftrained  and  overawed  by  the  immediate 
dread  of  the  Mooriih  arms,  it  broke  out  into 
more  frequent  infurreclions  againft  the  govern- 
ment of  their  Princes,  as  well  as  more  outrageous 
infults  on  their  dignity,  than  occur  in  the  annals 
of  any  other  country.  Thefe  were  accompanied 
at  fome  times  with  more  liberal  fentiments  con- 
cerning the  rights  of  the  people,  at  other  times 
with  more  elevated  notions  concerning  the  privi- 
leges of  the  nobles,  than  were  common  in  other 
nations. 

inf^anccs  In  thc  principality  of  Catalonia,  which  was  an-y 
of  this.  nexed  to  the  kingdom  of  Aragon,  the  impatience 
of  the  people  to  obtain  the  redrefs  of  their  griev- 
ances having  prompted  them  to  take  arms  againft 
A. D.  1462.  their  fovereign  John  II,  they,  by  a  folemn  deed, 
recalled  the  oath  of  allegiance  which  they  had 
fvvorn  to  him,  declared  him  and  his  pofterity  to 
be  unworthy  of  the  throne  %  and  endeavoured  to 
eftablifh  a  republican  form  of  government,  in 
order  to  fecure  the  perpetual  enjoyment  of  that 

p  Zurita  Analcs  de  Arag.  torn.  iv.  113.  115,  &c. 

liberty. 
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liberty,  after  which  they  afpired  *'.  Nearly  about  ^ect.  III. 
fhe  fame  period,  the  indignation  of  the  Caftilian '  ^  ' 
nobility  againft  the  weak  and  flagitious  adminiflra- 
tion  of  Kenry  IV,  having  led  them  to  combine 
againfl  him,  they  arrogated,  as  one  of  the  privi- 
leges belonging  to  their  order,  the  right  of  trying 
and  of  pafTing  fentence  on  their  fovereign.  That 
the  exercife  of  this  power  might  be  as  publick 
and  folemn,  as  the  pretenfion  to  it  was  bold,  they 
fummoned  all  the  nobility  of  their  party  to  meet  *'^' ^' '4^5« 
at  Avila  •,  a  fpacious  theatre  was  ereded  in  a  plain 
v/ithout  the  walls  of  the  tow^n,  an  image  repre- 
fen ting  the  King,  was  feated  on  a  throne,  clad  in 
royal  robes,  with  a  crown  on  its  head,  a  fceptre 
in  its  hand,  and  the  fword  of  juftice  by  its  fide. 
The  accufation  againil:  the  King  was  read,  and 
the  fentence  of  depofition  was  pronounced,  in  pre- 
fence  of  a  numerous  affembly.  At  the  clofe  of 
the  firft  article  of  the  charge,  the,  archbidiop  of 
Toledo  advanced,  and  tore  the  crov^^n  from  the 
head  of  the  image  •,  at  the  clofe  of  the  fecond,  the 
Conde  de  Placentia  fnatched  the  fword  of  juftice 
from  its  fide  ;  at  the  clofe  of  the  third,  the  Conde 
de  Benevente  wrefled  the  fceptre  from  its  hand  ^ 
at  the  clofe  of  the  lafl,  Don  Diego  Lopes  de 
Stuniga  tumbled  it  headlong  from  the  throne.  At 
the  fame  inftant,  Don  Alfonfo,  Henry's  brother,  was 
proclaimed  King  of  Caftile  and  Leon  in  his  Tread  \ 

^  Ferreras  hift.  d'ETpagne,  torn*  vii.  p.  92.  P.  Orleans 
Revol.  d'Efpagne,  torn.  iii.  p.  i^c;.  L.  Marin?sus  Siculus  de 
reb.  Hifpan.  apud  S:hotti  Script.  Hifpan.  fol.  429, 

'  Marian,  hift,  lib.  xxiii.  c.  9. 

N  2  The 
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Sect. III.  The  mofl  daring  leaders  of  fadlion  would  not 
have  ventured  on  thefe  meafures,  nor  have  con- 
duced them  with  fuch  publick  ceremony,  if  the 
fentiments  of  the  people  concerning  the  royal  dig- 
nity, had  not  been  fo  formed  by  the  laws  and 
policy,  to  which  they  were  accuftomed  both  in 
Caflile  and  Catalonia,  as  prepared  them  to  approve 
of  fuch  extraordinary  proceedings,  or  to  acquiefcc 
in  them. 

The  confti-  In  Aragon,  the  form  of  government  was  mo- 
gov'er^nment  narchical,  but  the  genius  and  maxims  of  it  were 
of  Aragon.  pyj-^jy  rcpublican.  The  Kings,  who  were  long 
ele6live,  retained  only  the  fhadow  of  power  •,  the 
real  exercife  of  it  was  in  the  Cortes  or  parliament 
of  the  kingdom.  This  fupremeafTcmbly  was  com- 
pofed  of  four  different  arms  or  members.  The 
nobility  of  the  firft  rank.  The  Equeftrian  order, 
or  nobility  of  the  fecond  clafs.  The  reprefenta- 
tives  of  the  cities  and  towns,  whofe  right  to  a  place 
in  the  Cortes,  if  we  may  give  credit  to  the  hiflo. 
rians  of  Aragon,  was  coeval  with  the  conftitution. 
The  ecclefiaftical  order,  compofed  of  the  digni- 
taries of  the  church,  together  with  the  reprefent- 
'  atives  of  the  inferior  clergy  \  No  law  could  pafs 
in  this  alTembly  without  the  aflent  of  every  finglc 
member  who  had  a  right  to  vote  '.  Without  the 
permifTion  of  the  Cortes,  no  tax  could  beimpofed; 
no  war  could  be  declared ;  no  peace  concluded ; 
no  money  could  be  coined  \   nor  any  alteration  be 

•  Forma  de  celebrar*  Cortes  en  Aragon.  por  Geron.  Martel. 

*  Martel.  ibid,  p.  2. 

made 
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made  in  the  current  fpecie ".  The  power  of  re-  SectJH. 
viewing  the  proceedings  of  all  inferior  courts,  the  '  ^ 
privilege  of  infpecling  every  department  of  ad- 
miniilration,  and  the  right  of  redrefTing  all  griev- 
ances, belonged  to  the  Cortes.  Nor  did  thofe  who 
conceived  themfelves  to  be  aggrieved,  addrefs  the 
Cortes  in  the  humble  tone  of  fupplicants,  and  pe- 
tition for  redrefs  -,  they  demanded  it  as  the  birch- 
right  of  freemen,  and  required  the  guardians  of 
their  liberty  to  decide  with  refpedl  to  the  points 
which  they  laid  before  them  ''.  This  fovereign 
court  was  held,  during  feveral  centuries,  every 
year;  but,  in  confequence  of  a  regulation  intro- 
duced about  the  beginning  of  the  fourteenth  cen- 
tury, it  was  convoked  from  that  period  only  once 
in  two  years.  After  it  was  ailembled,  the  King 
had  no  right  to  prorogue  or  dilTolve  it  without  its 
own  confent;  and  the  fefiion  continued  forty  days  ^. 

Not  fatisfied  with  having  creeled  fuch  formida-  omceand 
bk  barriers  againft  the  encroachments  of  the  royal  i't'Jhe 
prerogative,  nor  willing  to  commit  the  guard ianil:iip  J'"'^'"* 
of  their  liberties  to  the  vigilance  and  authority  of 
an  aflembly,  fimilar  to  the  diets,  ftates-general,  and 
parliaments,    in  which   the   other  feudal   nations 
placed  fo  much  confidence,  the  Aragonefe  had  re- 
courfe  to  an  inilitution  peculiar  to  themfelves,  and 
cledled  a  Jujiiza  or  fupreme  judge.     This  magif- 

^  Hier.  Blanca  comment,  xtr,  Aragon,  ap«  S.chot.  Script. 
Hifpan.  vol.  iii.  p.  750. 

*  Martel.  Forma  de  Celebr.  p.  2. 
y  Hier.  Blanca  comment.  763. 

N  g  ^  trate, 
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Sect. 1 11.  trate,  whofe  office  bore  Tome  refemblance  to  that 
of  the  Ephori  in  ancient  Sparta,  acted  as  the  pro- 
tedtor  of  the  people,  and  the  comptroller  of  the 
Prince.  The  perfon  of  the  Juiliza  v/as  facred, 
his  pov/er  and  jurifdiclion  almofl  unbounded. 
He  was  the  fupreme  in:erpreter  of  the  laws.  Not 
only  inferior  judges,  but  the  Kings  themfelves  v/ere 
bound  to  conlult  him  in  every  doubtful  cafe,  and 
to  receive  his  refponfes  with  implicit  deference  *. 
An  appeal  lay  to  him  from  the  royal  judges,  as 
well  as  from  thofe  appointed  by  the  barons  within 
their  refpeclive  territories.  Even  Vv^hen  no  appeal 
was  made  to  him,  he  could  interpofe  by  his  own 
authority,  prohibit  the  ordinary  judge  to  proceed, 
take  immediate  cognizance  of  the  caufe  himfelf, 
and  remove  the  party  accufed  to  the  Manifeftation 
or  prifon  of  the  (late,  to  which  no  perfon  had  ac- 
cefs  but  by  his  permiiTion.  His  power  was  exerted 
with  no  lefs  vigour  and  eftefl  in  fuperintending 
the  adminiftration  of  government,  than  in  regulat- 
ing the  courfe  of  juftice.  It  was  the  prerogative 
of  the  Juftiza  to  infpecl  the  conduct  of  the  King. 
He  had  a  title  to  review  all  the  royal  proclama- 
tions and  patents,  and  to  declare  v/hether  or  not 
they  were  agreeable  to  law,  and  ought  to  be  car- 
ried into  execution.  He,  by  his  fole  authority, 
could  exclude  any  of  the  King's  minifters  from 
the  condad  of  affairs,  and  call  them  to  anfwer  for 

*  Elanca  has  prefcrved  two  refponfes  of  the  Jufiiza  to 
lames  If.  who  rei?iied  towards  the  clofe  of  the  thirteenth  cen- 
tury,  iilanca  74-8,  ^ 

their 
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their  mal-adminiflration.   He  himfelf  was  account-  s^ct.  hi. 
able  to  the  Cortes  alone,  for  the  manner  in  Vv^hich 
he  diicharged  the  duties  of  this  high  office,   and 
performed  funflions  of  the  greatefl:  importance  that 
could  be  committed  to  a  fubjed  [HHJ  ^ 

It  is  evident  from  a  bare  enumeration  of  the  "^^^ '"'g** 

power  cir- 

privileges  of  the  Aragonefe  Cortes,  as  well  as  of^^ufnkrihed 
the  rights  belonging  to  the  Juftiza,  that  a  very  row  limits, 
fmall  portion  of  power  remained  in  the  hands  of 
the  King.  The  Aragonefe  feem  to  have  been  fo- 
licitous  that  their  monarchs  fhould  know  and  feel 
this  Hate  of  impotence,  to  which  they  were  re- 
duced. Even  in  fwearing  allegiance  to  their  fove- 
reign,  an  adl  which  ought,  naturally,  to  be  accom- 
panied  with  profefTions  of  fubmiffion  and  refped:, 
they  devifed  an  oath,  in  fuch  a  form,  as  to  remind 
him  of  his  dependence  on  his  fubjedts.  "  We,'* 
faid  the  Juftiza  to  the  King  in  name  of  his  high- 
fpirited  barons,  "  who  are  each  of  us  as  good,  and 
who  are  altogether  more  powerful  than  you,  pro- 
mife  obedience  to  your  government,  if  you  main- 
tain our  rights  and  liberties ;  but  if  not,  not." 
Conformably  to  this  oath,  they  eflablifhed  it  as  a 
fundamental  article  in  their  conftitution,  that  if 
the  King  (hould  violate  their  rights  and  privileges, 
it  was  lawful  for  the  people  to  difclaim  him  as 
their  fovereign,  and  to  eled;  another,  even  though 
a  heathen,  in  his  place  a.     The  attachment  of  the 

[HH]  NOTE  XXXI. 

*  Hier.  Blanca  Comment,  p.  747 — 755. 

*  Hier.  Blanca  Comment.  720. 

N  4  Aragonefe 
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Sect.HT.  Aragonefe  to  this  fingular  conftitution  of  govern- 
ment,  was  extreme,  and  their  refpedl  for  it  ap- 
proached to  fuperiiitious  veneration  [II].  In  the 
preamble  to  one  of  their  laws,  they  declare,  that 
fuch  was  the  barrennefs  of  their  country,  and  the 
poverty  of  the  inhabitants,  that,  if  it  were  not  on 
account  of  the  liberties  by  which  they  were  diftin- 
guilhed  from  other  nations,  thepeople  would  aban- 
don it,  and  go  in  quell  of  a  fettlement  to  fome  more 
fruitful  region  ^. 

CcnfiUution  In  Cafiile,  there  were  not  fuch  peculiarities  in 
vernmentofthe  form  of  govemment,  as  to  eftablifh  any  re- 
caftiie,  niarkable  difrindlion  between  it  and  that  of  the 
other  European  nations.  The  executive  part  of 
government  was  committed  to  the  King,  but  with 
a  prerogative  extremely  limited.  The  legiflative 
authority  refided  in  the  Cortes,  which  was  com- 
pofed  of  the  nobility,  the  dignified  ecclefiaftics, 
and  the  reprefentatives  of  the  cities.  The  aflembly 
of  the  Cortes  in  Caftile  was  very  ancient,  and 
feems  to  have  been  coeval  with  the  conflitution. 
The  members  of  the  three  different  orders,  who  had 
a  right  of  fuffrage,  met  in  one  place,  and  delibe- 
rated as  one  colledive  body  j  the  decifions  of  which 
were  regulated  by  the  fentiments  of  the  majority. 
1  he  right  of  impofing  taxes,  of  enadling  laws, 
and  of  redrefling  grievances  belonged  to  this  af- 
fembly;  and  in  order  to  fecure  the  afient  of  the 
King  to  fuch  ilatutes  and  regulations  as  were  deem- 


[II]  NOTE  xxxir. 

*>  Hier.  Blanca  Com.  p,  751. 
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cd  falutary  or  beneficial  to  the  kingdom,  it  was  Sect.  Iir. 
iifual  in  the  Cortes,  to  take  no  flep  towards  grant- 
ing money,  until  all  bufmefs  relative  to  the  pub- 
lic  welfare  was   conckided.     The  reprefentatives 
of  cities  feem  to  have  obtained  a  feat  very  early 
in  the  Cortes  of  Caftile,  and  foon  acquired  fuch 
influence  and  credit,  as  were  very  uncommon,  at  a 
period  when  the  fplendor  and  pre-eminence  of  the 
nobility  had  eclipfed  or  annihilated  all  other  orders 
of  men.     The  number  of  members  from  cities 
bore  fuch  a  proportion  to  that  of  the  whole  col- 
ledlive  body,  as  rendered  them  extremely  refped- 
able  in  the  Cortes  [KK].      The  degree  of  cond- 
deration,  which  they  poflefled  in  the  ilate,  may  be 
ellimated  by  one  event.    Upon  the  death  of  John  I.  a.d.  1390, 
a  council  of  regency  was  appointed  to  govern  the 
kingdom  during  the  minority  of  his  fon.     It  was 
compofed  of  an  equal  number  of  noblemen,  and 
of  deputies  chofen  by  the  cities ;  the  latter  were 
admitted  to  the  fame  rank,  and  invefled  with  the 
fame  powers,  as  prelates  and  grandees  of  the  firft 
order  ^     But  though  the  members  of  communi- 
ties in  Caftile  were  elevated  above  the  condition 
wherein  they  were  placed  in  other  kingdoms  of 
Europe ;  though  they  had  attained  to  fuch  politi- 
cal importance,  that  even  the  proud  and  jealous 
fpirit  of  the  feudal  ariftocracy  could  not  exclude 
them  from  a  confiderable  fhare  in  government ;  yet 
the  nobles,  notwithftanding  thefe  acquifitions  of 
the  commons,  continued  to  aflert  the  privileges  of 

[KK]  NOTE  XXXm. 

*  Marian,  hill.  lib.  xviii.  c,  15. 

5  their 
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Sect.  I'l.  their  Order,  in  oppofition  to  the  crown,  in  a  tone 
~^~  extremely  high.  There  was  not  any  body  of  nobi- 
lity in  Europe  more  diilinguidied  for  independence 
of  fpirit,  haughtinefs  of  deportment,  and  bold  pre- 
tenfions,  than  that  of  Caftile.  The  hiftory  of  that 
monarchy  affords  the  moil  llriking  examples  of 
the  vigilance  with  which  they  obferved,  and  of  the 
vigour  with  which  they  oppofed  every  fcheme  of 
their  Kings,  that  tended  to  encroach  on  their  ju- 
rifdiflion,  to  dim/inifh  their  dignity,  or  to  abridge 
their  power.  Even  in  their  ordinary  intercourfe 
v/ith  their  Monarchs,  they  preferved  fuch  a  confci- 
oufnefs  of  their  rank,  that  the  nobles  of  the  fird 
order  claimed  it  as  a  privilege  to  be  covered  in  the 
royal  prefence,  and  approaclicd  their  fovereigns  ra- 
ther as  equals  than  as  fubje6ls. 

« 

The  conditution  of  the  fubordinate  monarchies, 
Vv'hich  depended  en  the  crowns  of  Caflile  and  Ara- 
gon,  nearly  refembled  that  of  the  kingdom  to  which 
they  were  annexed.  In  all  of  them,  the  dignity 
and  independence  of  the  nobles  were  great ;  the 
immiUnities  and  power  of  the  cities  were  con- 
fide rabie. 

vanoys  An  attentive  obfervation   of  the  fingular  fitua- 


cstifes 


of 


th-;  iirTiited  tion  of  Spain,  as  well  as  the  various  events  which 

Jl^^^^'f^^j,^^ occurred  there,  from  the  invafion  of  the  Moors  to 

Monarchs.   ^^^  union  of  its  king-doms  under  Ferdinand  and 

Ifabella,  will  dilccvei*  the  caufes  to  which  all  the 

peculiarities   in  its   political   conftitution   1   have 

pointed  out,  ought  to  be  aicribed. 

As 
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As  the  provinces  of  Spain  were  wreited  from  ^ect. III. 
the  Mahometans  gradually  and  with  difficulty,  the 
nobles,  who  followed  the  ftandard  of  any  eminent 
leader  in  thefe  wars,  conquered  not  for  him  alone, 
but  for  themfclves.  They  claimed  a  fhare  in  the 
lands  which  their  valour  had  torn  from  the  enemy, 
and  their  profperity  and  power  increafed,  in  pro- 
portion as  the  territory  of  the  Prince  extended. 

During  their  perpetual  wars  v/ith  the  Moors, 
the  Monarchs  of  Spain  depended  fo  much  on  their 
nobles,  that  it  became  necefTary  to  conciliate  their 
good  will  by  fucceffive  grants  of  new  honours  and 
privileges.  By  the  time  that  any  Prince  could 
eftablifh  his  dominion  in  a  conquered  province, 
the  greater  part  of  the  property  was  parcelled  out 
by  him  am.ong  his  barons,  with  fuch  jurifdidion 
and  immunities,  as  raifed  them  almofl  to  fovereign 
power. 

At  the  fame  time,  the  kingdoms  creeled  in  fo 
many  different  corners  of  Spain,  were  extremely 
inconfiderable.  The  petty  monarch  was  but  lit- 
tle elevated  above  his  nobles.  They,  feeling  them- 
felves  to  be  almofl  his  equals,  a6led  as  fuch.  The 
Kings  of  fuch  limited  domains  could  neither  com- 
mand much  refpedt,  nor  poflefs  great  power  -,  and 
noblemen,  fo  nearly  on  the  fame  level,  could  not 
look  up  to  them  with  that  reverence,  with  which 
the  fovereigns  of  the  great  monarchies  in  Europe 
were  viewed  by  their  fubjedls  [LL}. 

[LL]  NOTE  XXXIV. 

These 


i8S  AVIEWOFTHE 

Sect. TIL  Thes£  circumftances  concurred  in  exalting  the 
nobility,  and  in  deprefllng  the  royal  authority  ; 
there  were  other  caufes  which  railed  the  cities  in 
Spain  to  confideration  and  power. 

As  the  open  country,  during  the  wars  with  the 
Moors,  was  perpetually  expofed  to  the  excurfions 
of  the  enemy,  with  whom  no  peace  or  truce  was 
fo  permanent  as  to  prove  any  lading  fecurity,  felf- 
prefervation  obliged  perfons  of  all  ranks  to  fix 
their  refidence  in  places  of  ftrength.  The  caftles 
of  the  barons,  which,  in  other  countries,  afforded 
a  commodious  retreat  from  the  depredations  of 
banditti,  or  from  the  tranfient  violence  of  any  in- 
terior commotion,  were  unable  to  refiil  an  enemy 
whofe  operations  were  condudled  with  regular  and 
perfevering  vigour.  Cities,  in  which  great  num- 
bers united  for  their  mutual  defence,  were  the 
only  places  in  which  people  could  fix  their  refi- 
dence with  any  profpetft  of  fafety.  To  this  was 
owing  the  rapid  growth  of  thofe  cities  in  Spain 
of  which  the  Chriftians  recovered  polTefiion.  All 
who  fled  from  the  Moorilh  yoke  reforted  to  them, 
as  to  an  afylum ;  and  there,  the  greater  part  of 
thofe  who  took  the  field  againfl:  the  Mahometans, 
eftablifhed  their  families. 

Each  of  thefe  cities,  during  a  longer  or  fliorter 
courfe  of  years,  was  the  capital  of  a  little  ftate, 
and  enjoyed  all  the  advantages  which  accelerate 
the  increafe  of  inhabitants  in  every  place  that  is  the 


feat  of  government. 


The 
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The  number  of  cities  in  Spain,  at  the  begin- Sect. III. 
ning  of  the  fifteenth  century,  was  confidcrable, 
and  they  were  peopled  far  beyond  the  proportion 
which  was  common  in  other  parts  of  Europe,  ex- 
cept in  Italy  and  the  Low-Countries.  The  Moors 
had  introduced  manufactures  into  thofe  cities, 
while  under  their  dominion.  The  Chriftians,  who, 
by  intermixture  with  them,  had  learned  their  arts, 
continued  to  cultivate  thefe.  The  trade  of  feveral 
of  the  Spanifh  towns  appears  to  have  been  con- 
fiderable ;  and  the  fpirit  of  commerce  continued 
to  preferve  the  number  of  their  inhabitants,  as 
the  fenfe  of  danger  had  firft  induced  them  to 
crowd  together. 

As  the  Spanifh  cities  were  populous,  many  of 
the  inhabitants  were  of  a  rank  fuperior  to  thofe 
who  refided  in  towns  in  other  countries  of  Europe. 
That  caufe,  which  contributed  chiefly  to  their 
population,  affected  equally  perfons  of  every  con- 
dition, who  flocked  thither  promifcuoufly,  in  order 
to  find  fhelter,  or  in  hopes  of  making  a  (land 
there  againfl:  the  enemy,  with  greater  advantage 
than  in  any  other  flation.  The  perfons  eleded  as 
their  reprefentatives  in  the  Cortes  by  the  cities,  or 
promoted  to  offices  of  trufl  and  dignity  in  the 
government  of  the  community,  were  often,  as  will 
appear  from  tranfadlions  which  I  fhall  hereafter 
relate,  of  fuch  confiderable  rank  in  the  kingdom, 
as  refledled  luftre  on  their  confliaients,  and  on  the 
ftations  wherein  they  were  placed. 


As 
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Sect.  TIL  As  it  was  impofHble  to  carry  on  a  continual 
^'"'~'  war  againil  the  Moors,  without  feme  other  mili- 
tary force,  than  that  which  the  barons  were  obliged 
to  bring  into  the  field,  in  confequence  of  the  feudal 
tenures,  it  became  neceflary  to  have  fome  troops, 
particularly  a  body  of  light  cavalry,  in  conilant  pay. 
It  was  one  of  the  privileges  of  the  nobles,  that 
their  lands  w^ere  exempt  from  the  burden  of  taxes. 
The  charge  of  fupporting  the  troops  requifite  for 
the  publick  fafety,  fell  wholly  upon  the  cities  ; 
and  their  Kings,  being  obliged  frequently  to  apply 
to  them  for  aid,  found  it  neceffary  to  gain  their 
favour  by  concelTions,  which  not  only  extended  their 
immunities,  but  added  to  their  wealth  and  power. 

When  the  influence  of  all  thefe  circumftances, 
peculiar  to  Spain,  is  added  to  the  general  and 
common  caufes,  which  contributed  to  aggrandize 
cities  in  other  countries  of  Europe,  this  will  fully 
account  for  the  extenfive  privileges  which  they 
acquired,  as  well  as  for  the  extraordinary  confi- 
deration  to  which  they  attained,  in  all  the  Spanilh 
kingdoms  [MM]. 

Meafures  of     Bv  thcfc  cxorbltant  privileges  of  the  nobility, 

Princes  in   and  this  unufual  power  of  the  cities  in  Spain,  the 

tJndVhdr' royal   prerogative  was    hemmed  in  on  every  fide, 

^""^"^       and  reduced  within  very  narrow  bounds.     Senfible 

of  this,  and  impatient  of  fuch  rellraint,  different 

Monarchs  endeavoured,  at  various  jundures,  to 

enlarge  their  own  jurifdiction^  and  to  circumfcribe 

[MM]  NOTE  XXXV. 

that 
\ 
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that  of  their  fubje6ls.     Their  power,  however,  orSKCT.lli. 
their  abilities,  werefo  unequal  to  the  undertaking, "— "^--^ 
that  their  eiTorts  were  attended  with  Tictie  fucceis. 
But  when  Ferdinand  and  Ifabella  found  themfelvesP^''^''^"'"Jy 
at  the  head  of  the   united    kingdoms   of  Spain,  "^^^^  and 
and  delivered   from  the  danger  and   interruption 
of  domeilic  wars,  they  were  not  only   in  a  con- 
dition to  refume,  but  v/ere  able  to  profecute  with 
advanage,  the  fchemes  of  extending  the  preroga- 
tive, which  their  anceftors  had  attempted  in  vain, 
Ferdinand's  profound  fagacity   in    concerting  his 
meafures,  his  perfevering   induftry  in  conducting 
them,  and  his  uncommon  addrefs  in  carrying  thePxi 
into  execution,  fitted  him  admirably  for  an  under- 
taking which  required  all  theie  talents. 

As  the  overgrown  power,  and  high  pretenfionsFerdmand*s 
of  the  nobility  were  what  the  Monarchs  of  Spain  fc^mTsV.r 
felt  mod  fenfibly,  and  bore  with  the  o-reatefl:  ini-  fj"'^e!"g 

J  '  o  the  privi- 

patience,  the  great  object  of  Ferdinand's  policy  ^'^"/".^ 
was  to  reduce  thefe  within  more  moderate  bounds,  nubility. 
Under  various  pretexts,  fometimes  by  violence, 
more  frequently  in  confequence  of  decrees  ob- 
tained in  the  courts  of  law,  he  wrefted  from  the 
barons  a  great  part  of  the  lands,  which  had  been 
granted  to  them  by  the  inconliderate  bounty  of 
former  Monarchs,  particularly  during  the  feeble 
and  profufe  reign  of  his  predecefTor  Henry  IV. 
He  did  not  give  the  entire  condufl  of  affairs  to 
perfons  of  noble  birth,  who  were  accufiomed  to 
occupy  every  department  of  importance  in  peace 
or  in  war,  as  if  it  had  been  a  privilege  peculiar  to 
4  their 
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Sect.  IIT.  their  order,  to  be  employed  as  the  fole  counfellors 
^  ~'~  and  minifters  of  the  crown.  He  ofcen  tranfadted 
bufmers  of  great  confequence  without  their  inter- 
vention, and  committed  many  offices  of  power 
and  truft  to  new  men,  devoted  to  his  intereft  ^ 
He  introduced  a  degree  of  flate  and  dignity  into 
his  court,  which  being  unknown  in  Spain,  while 
it  remained  fplit  into  many  fmali  kingdoms,  taught- 
the  nobles  to  approach  their  fovereign  with  more 
ceremony,  and  gradually  rendered  him  the  objed: 
of  greater  deference  and  refped. 

Particularly  The  anncxing  the  mafterfhips  of  the  three  mill- 
tbe*gr"and"^tary  orders  of  St.  Jago,  Calatrava,  and  Alcantara, 
Sfhelhrleto  thc  crown,  was  another  expedient,  by  which 
orders  to  the  pgrdinand  greatly    augmented    the   revenue   and 

crown  J  .  . 

power  of  the  Kings  of  Spain.  Thefe  orders  were 
inflituted  in  imitation  of  thofe  of  the  Knights 
Templars  and  of  St.  John  of  Jerufalem,  on  pur- 
pofe  to  wage  perpetual  war  with  the  Mahometans, 
and  to  proted:  the  pilgrims  who  vifited  Compof- 
tella,  or  other  places  of  eminent  fandtity  in  Spain. 
The  zeal  and  fuperftition  of  the  ages,  in  which 
they  were  founded,  prompted  perfons  of  every 
rank  to  beftow  fuch  liberal  donations  on  thofe  holy 
warriors,  that,  in  a  fhort  time,  they  engrufled  a 
confiderable  fhare  in  the  property  and  wealth  of 
the  kingdom.  The  mallerfhips  of  thefe  orders 
came  to  be  ftations  of  the  greatefl:  power  and  opu- 
lence to  which  a  Spanifh  nobleman  could  be  ad- 
vanced.    Thefe  high  dignities  were  in  the  diipofal 

p  Zurita  anales  de  Ara^;.  torn.  vi.  p.  22, 

of 
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of  the  Knights  of  the  Order,  and  placed  the  per- Sect,  ill, 
fons  on  whom  they  conferred  them  almoft  on  a '  '  "^ 
level  with  their  fovereign  [NN],  Ferdinand,  un- 
willing  that  the  nobility,  whom  he  confidered  as 
already  too  formidable,  fhould  derive  fuch  addi- 
tional credit  and  influence  from  pofTefTing  the 
government  of  thefe  wealthy  fraternities,  was  foli- 
citous  to  wreil  it  out  of  their  hands,  and  to  veft 
it  in  the  crown.  His  meafures  for  accomplifhing  a.d.  1476. 
this,  were  wifely  planned,  and  executed  with 
vigour  %  By  addrefs,  by  promifes,  and  by  threats, 
he  prevailed  on  the  Knights  of  each  Order  to 
place  Ifabella  and  him  at  the  head  of  it.  Inno- 
cent VIII.  and  Alexander  VI.  gave  this  eleflion 
the  fan6lion  of  papal  authority  %  and  fubfequent 
Pontiffs  rendered  the  annexation  of  thefe  mafter- 
fhips  to  the  crown  perpetual. 

While  Ferdinand,  by  this  meafure,  diminiihed  ^^^J'y/'f 
the  power  and  influence  of  the  nobility,  and  added '^^«j"^^^°' 

.  ''  tion  of  th( 

new  lulrre  or  authority  to  the  crown,  he  wasnobiiky. 
taking  other  important  fteps  with  a  view  to  the 
fame  objedl.  The  fovereign  jurifdidion  which  the 
feudal  barons  exercifed  within  their  own  territories* 
was  the  pride  and  diflindion  of  their  order.  To 
have  invaded  openly  a  privilege  which  they  prized 
fo  highly,  and  in  defence  of  which  they  would 

[NN]  NOTE  XXXVr. 

*  Marian,  hift.  lib.  xxv.  c,  5. 

f  Zurita  anales,  torn.  v.  p.  22.  ^Jii  Anton.  Nebriirerifis 
re.'-um  a  Ferdinand  &  Elizabe  gclhrum  decades  ii.  apud  Schot. 
fcript.  Hifpan.  i,  £6o» 

Vol.  L  O  have 
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Sect.  flL  have  ruii  fo  eagerly  to  arms,  was  a  meafare  too 
daring  for  a  Prince  of  Ferdinand's  cautious  tem- 
per. He  took  advantage,  however,  of  an  oppor* 
tunity  which  the  date  of  his  kingdoms  and  the 
fpirit  of  his  people  prefented  him,  in  order  ta 
undermine  what  he  durft  not  aflault.  The  incef- 
fant  depredations  of  the  Moors,  the  want  of  dif* 
cipline  among  the  troops  which  were  employed  to 
oppofe  them,  the  frequent  civil  wars  between  the 
crown  and  the  nobility,  as  well  as  the  undifcerning 
rage  with  which  the  barons  carried  on  their  private 
wars  with  each  other,  filled  all  the  provinces  of 
Spain  with  diforder.  Rapine,  outrage,  and  mur- 
der, became  fo  common,  as  not  only  to  interrupt 
commerce,  but  in  a  great  meafure  to  fufpend  all 
intercourfe  between  one  place  and  another.  That 
fecurity  and  protection  which  men  expedl  from 
entering  into  civil  fociety,  ceafed  almoft  totally. 
Interior  order  and  police,  while  the  feudal  inflitu- 
tions  remained  in  vigour,  were  fo  little  obje6ls  of 
attention,  and  the  admin iftration  of  juftice  was  fo 
extremely  feeble,  that  it  would  have  been  vain  to 
have  exoedted  relief  from  the  eilablilhed  laws  of 
the  ordinary  judges.  But  the  evil  became  fo  in- 
tolerable, and  the  inhabitants  of  cities,  who  were 
the  chief  fufferers,  grew  fo  impatient  of  this 
anarchy,  that  felf-prcfervatron  forced  them  to  have 
.i;6o.  recourfe  to  an  extraordinary  remedy.  About  the 
middle  of  the  thirteenth  century,  the  cities  in  the 
kingdom  of  Aragon,  and  after  their  example 
thofe  in  Cailile,  formed  themfelves  into  an  affo- 

6  ciation^ 
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dation,  diftinguillied  by   the  name  of  the   Holy  Sect.  UU 
Brotherhood.     They  exafted  a  certain  contribution 
frodi  dd'ch  of  the  afibciated  towns ;  they  levied  a 
confiderable  body  of  troops,  in  order  to  protect 
travellers,  arid  to  purfue  criminals ;  they  appointed 
judges,  who  opened  their  courts  in  various  parts 
of  the  kingdom.     Y/hoever  was  guilty  of  murder, 
robbery,  or  of  any  a6l  that  violated  the  publick 
peace,  and  was  feized  by  the  troops  of  the  Brother^ 
hoody  was  carried  before  judges  of  their  nomination, 
who,  without  paying  any  regard   to  the  exclufive 
and  Sovereign  jurifdidion  which  the   lord  of  the 
place  might  claim,  tried  and  condemned  the  crimi- 
nals.    By  means  of  this,  the  prompt  and  impartial 
adminiflration  of  juflice  was  redored  ;  and  together 
with  it,  internal  tranquillity  and   order  began  to 
return.     The  nobles  alone  murmured  at  this  falu- 
tary  inftitution.     They  complained   of  it  as  an 
encroachm.ent  on  one  of  their  mofl:  valuable  privi- 
leges.    They  remonftrated   againfr  it  in  an  high 
tone  J    and,  on   feme  occafions,  refufed  ro    grant 
any  aid  to  the   crown,  unlefs  it  were  abolifhed* 
Ferdinand,  hovN^ever,  was  fenfible  not  only  of  the 
good  efFeds  of  the  Holy  Brotherhood  with  refpeft 
to  the  police  of  his  kingdoms,   but  perceived  its 
tendency  to  abridge,  and  at  length  to   annihilate 
the   territorial  jurifdidlion   of    the    nobility.     He 
countenanced  the   inftitution  on   every   occafion. 
Ke  fupported  it  with  the  whole  force  of  royal  au- 
thority ;  and  befides  the  expedients  employed  by 
him  in  common  with  the  other  monarchs  of  Eu- 

O  2  rope, 
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SECT.Iir.rope,  he  availed  himfelf  of  this  inftitution,  which 
was  peculiar  to  his  kingdom,  in  order  to  limit  and 
abolifh  that  independent  jurifdidlion  of  the  nobility, 
which  was  no  lefs  inconfiflent  with  the  authority 
of  the  Prince,  than  with  the  order  of  fociety  [OO]. 

Not«_ith-        But  though  Ferdinand  by  thefe  meafures  con- 
thefe,  the   fidcrablv  enlarged  the  boundaries  of  prerogative, 
ofSpTin  mfj  and  acquired  a  degree  of  influence  and  power  far 
free?'"'^^    beyond  what  any  of  his  predecefTors  had  enjoyed, 
yet  the  limitations  of  the  royal  authority,  as  well  as 
the  barriers  againft  its  encroachments,  continued 
to  be  many  and  (Irong.     The  fpirit  of  liberty  was 
vigorous  among  the  people  of  Spain  -,    the  fpirit 
of  independence  was  high  among  the   nobility  ; 
and  though  the  love  of  glory,   peculiar  to  the 
Spaniards  in  every  period  of  their  hiflory,  prompted 
them  to  fupport  Ferdinand  with  zeal  in  his  foreign 
operations,  and  to  afford  him  fuch  aid  as  enabled 
him  not  only  to  undertake  but  to  execute  great 
enterprizes ;  he  reigned  over  his  fubjedls  with  a 
jurifdidion  lefs  extenfive  than  that  of  any  of  the 
great  monarchs  in  Europe.     It  will  appear  from 
many  pafTages  in  the  following  hiilory,  that,  du- 
ring a  confiderable  part  of  the  reign  of  his  fuC- 
ceiTor  Charles  V.  the  prerogative  of  the  Spanifh 
crown  was  equally  circumfcribed. 

Conftitution      Th  E  ancicnt  government  and  laws  In  France  fo 

menfoT"'  nearly  refembled  thofe  of  the  other  feudal  king- 
France, 

[00]  NOTE  XXXVII. 

dom^. 
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doms,  that  fuch  a  detail  with  refpeft  to  them  as  Sect.  ril. 
was  neceflary,  in  order  to  convey  fome  idea  of  the  '  '"^^ 
nature  and  effedls  of  the  peculiar  inftitutions  which 
took  place  in  Spain,  would  be  fuperfluous.  In 
the  view  which  I  have  exhibited  of  the  means  by 
which  the  French  monarchs  acquired  fuch  full 
command  of  the  national  force  of  their  kingdom, 
as  enabled  them  to  engage  in  extenfive  fchemes  of 
foreign  operation,  I  have  already  pointed  out  the 
great  iteps  by  which  they  advanced  towards  a 
more  ample  pofleflion  of  political  power,  and  a 
more  uncontrouled  exercife  of  their  royal  prero- 
gative. All  that  nov/  remains  is  to  take  notice  of 
fuch  particulars  in  the  conflitution  of  France,  as 
ferve  either  to  diftinguilh  it  from  that  of  other 
countries,  or  tend  to  throw  any  light  on  the  tranf- 
a(5lions  of  that  period  to  which  the  following 
hiftory  extends* 

Under  the  French  monarchs  of  the  firft  race,  Power  of 

.  1  •  •  r>   1  I   1        the  General 

the  royal   prerogative    was   very    mconhderable.  AfTembhcs 
The  General  AlTemblies  of  the  nation,  which  met  ^"^^V.^/.f- 
annually  at  flated  feafons,  extended  their  authority  ^^"«^* 
to  every  department  of  government.     The  power 
of  eledling  Kings,  of  enabling  laws,  of  redrefTing 
grievances,  of  conferring  donations  on  the  Prince, 
of  pafiing  judgment  in  the  lad  reforr,  with  refpe^t 
to  every  perfon  and  to  every  caufe,    refided  in 
this    great    convention    of   the    nation.      Under  ^^n^>"  ^^e 
the  fecond    race   of   Kings,    notwithftanding   the 
power   and    fplendour    which   the    conquefts    of 
Charlemagne  added    to  th(:  crown,    the  general 

O  3  aflemblies 
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Sect.  III.  aflemblies  of  the  nations  continued  to  poflefs  exten- 
five  authority.  The  right  of  determining  which  of 
the  royal  family  fhould  be  placed  on  the  throne,  was 
vefted  in  them.  The  Princes  elevated  to  that  dig- 
nity by  their  fuffrage  were  accuftomed  regularly  to 
call  and  to  confuk  them  wich  refped  to  every  affair 
of  importance  to  the  ftate,  and  without  their  confent 
no  law  was  palTed,  and  no  new  tax  was  levied. 

Under  the        BuT,  by  the  time  that  Hugh 'Capet,  the  father 
of  the  third  race  of  Kings,  took  poffelTion  of  the 
throne  of  France,  fuch  changes  had  happened  in 
the  political  ftate  of  the  kingdom,  as  confiderably 
affected  the  power  and  jurifdidion  of  the  general 
affembly  of  the  nation.     The  royal  authority  in 
the  hands  of  the  degenerate  pofterity  of  Charle- 
magne, had  dwindled  into  infignificance  and  con- 
tempt.    Every  confiderable  proprietor  of  land  had 
fprmed  his  territory  into  a  barony,  aimoft  inde- 
pendent of  the  fovereign.     The  dukes  or  gover- 
nors of  provinces,  the  counts  or  governors  of  towns 
and  Imali  diftri6ls,  and  the  great   officers  of  the 
crown,    had   rendered   thefe   dignities,    originally 
granted  only  during  pleafure  or  for  life,  hereditary 
}n  their  families.     Each  of  thefe  had  ufurped  all 
the   rights   which  hitherto  had   been  deemed  the 
diftindtions  of  royalty,  particularly  the  privilege^ 
of  difpenfing  juftice  within  their  own  domains,  of 
coining  money,  and  of  waging  war.  Every  diftridt 
was  governed  by  local  cuftoms,  acknowicdgcci  a 
diftin(5t  lord,  and  purfued  a  feparate  intereft.      I'he 
formality  of  doing  hoinage  to  their  fovereign,  was 

alnrioft 
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almoft  the  only  aft  of  fubjedion,  which  haughty  Sect. III. 
barons  would  perform,  and  that  bound  them  no '      ^ 
farther  than  they  were  willing  to  acknowledge  its 
obligation  [PP]. 

In  a  kingdom  broken  into  fo  many  independent  The  power 
baronies,  hardly  any  common  principle  of  union  rai  Antm- 
remained  j  and  the  general  afTembly  in  its  delibe- n^erabieand 
rations  could  fcarcely  confider  the  nation  as  forming  "^«"^''*' 
one  body,  or  ellablifh  common  regulations  to  be  of 
equal  force  in  every  part.     Within  the  immediate 
domains  of  the  crown  the  King   might  publifh 
laws,  and  they  were  obeyed,  becaufe  there  he  was 
acknowledged  as  the  only  lord.     But  if  he  had 
aimed  at  rendering  thefe  general,   that  would  have 
alarmed  the  barons  as  an  encroachment  upon  the 
independence  of  their  jurifdidion.     The  barons, 
with  no  lefs  care,  avoided  the  enafting  of  general 
laws,  becaufe  the  execution  of  them  muft  have 
been  veiled  in  the  King,  and  would  have  enlarged 
that  paramount  power,  which  was  the  objeft  of 
their  jealoufy.      Thus  under  the  defcendants  of 
Hugh  Capet,  the  States  General  (for  that  was  the 
name  by  which  the  fupreme  affembly  of  the  French 
nation  came  then  to  be  diftinguifhed)  loll  their 
iegiflative  authority,  or  at  lead  entirely  relinquifhed 
the  exercife  of  it.     From  that  period,  the  jurifdic- 
tion  of  the  States  General  extended  no  farther  than 
to  the  impofuion  of  new  taxes,  the  determination 
of  queftions  with  refpedl  to  the  right  of  fucceflion 

[PP]  NOTE  XXXVIIL 
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Sect.  III.  to  the  crov/n,  the  fettling  of  the  regency  when  the 

^^*'~*~^  preceding  monarch  had  not  fixed  it  by  his  will, 

and  the  prefenting  remonftrances  enumerating  the 

srievances  of  which  the  nation  wifhed  to  obtain 

redrefs. 

As,  during  feveral  centuries  the  monarchs  of 
Europe  feldom  demanded  extraordinary  fubfidies  of 
their  fubjeds,  and  the  other  events  which  required 
the  interpofition  of  the  States,  rarely  occurred, 
their  meetings  in  France  were  not  frequent.  They 
were  fummoned  occafionally  by  their  Kings,  when 
compelled  by  their  wants  or  by  their  fears  to  have 
recourfe  to  their  aid  ;  but  they  did  not,  like  the 
Diet  in  Germany,  the  Cortes  in  Spain,  or  the  Par- 
liament in  England,  form  an  eflential  member  of 
the  conilitution,  the  regular  exertion  of  whofe 
powers  was  requifite  to  give  vigour  and  order  to 
government. 

The  crown       When  the  S:ates  of  France  ceafed  to  exerclfe 

begins  to  3c- ,        -^       •  i         •  t         tt--  i  rr 

quire  legir-  legiflativc  authority,  the  Kings  began  to  ailume  it. 

IhorTtyr  ^^^Y  ventured  at  firft  on  a6ls  of  legiQation  with 
great  referve  \  and  after  taking  every  precaution 
that  could  prevent  their  fubjeds  frpm  being  alarmed 
at  the  exercife  of  a  new  power.  They  did  not  at 
once  iffue  their  ordinances  in  a  tone  of  authority 
and  command.  They  treated  with  their  fubjecfls  ; 
they  pointed  out  what  w^s  befi:  i  and  allured  them 
to  comply  with  it.  By  degrees,  however,  as  the 
prerogative  of  the  crown  extended,  and  as  the  fu- 
preme  jurifdiction  of  the  royal  courts  came  to  be 

cflablifhcdj 
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cftablifhed,    the  Kings  of  France  afifumed  more  Sect. III. 
openly  the  ftile  and  authority  of  law-givers  -,  and 
before  the    beginning    of  the   fifteenth   century, 
the  complete   legiflative    power    was    veiled   in 
them  [Oft.]. 


Having  fecured  this  important  acquifition,  the^"^^^*, 

*■  ^  power  of 


fteps  which  led  to  the  right  of  impofing  taxes  were  levying 
rendered  few  and  eafy.  The  people,  accuftomed  to 
fee  their  fovereigns,  by  their  fole  authority,  iffue 
ordinances  which  regulated  points  of  the  greateft 
confcquence  with  refpe6t  to  the  property  of  their 
fubje6ls,  were  not  alarmed  when  they  were  required, 
by  the  royal  edidls,  to  contribute  certain  fums  to- 
wards fupplying  the  exigencies  of  government,  and 
carrying  forward  the  meafures  of  the  nation.  When 
Charles  VII.  and  Louis  XI.  firft  ventured  to  exer- 
cife  this  new  power,  in  the  manner  which  I  have 
already  defcribed,  the  gradual  increafe  of  the  royal 
authority  had  fo  imperceptibly  prepared  the  minds 
of  the  people  of  France  for  this  innovation,  that  it 
excited  no  commotion  in  the  kingdom,  and  feems 
fcarcely  to  have  given  rife  to  any  murmur  or 
complaint. 

When  the  Kings  of  France  had  thus  engroficd Covem- 
cvery  power  which  can  be  exerted  in  government ;  France  be- 
when  the  right  of  making  laws,  of  levying  money,  ^IZh,  wo^ 
of  keeping  an  army   of  mercenaries   in  conflant""*"^'"^' 
pay,  of  declaring  war  and  of  concluding  peace 

[Q2^]  NOTE  XXXIX, 
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Sbct. lit.  centered  in  the  crown,  the  conflitution  ofthekin<7- 
^~'>  ^  dam,  which,  under  the  iirll  race  of  Kings,  was 
nearly  democratical,  which,  under  the  fecond  race, 
|)ecame  an  ariftocracy,  terminated,  under  the  third 
race,  in  a  pure  monarchy.  Every  thing  that  tended 
to  preferve  the  appearance,  or  revive  the  memory 
of  the  ancient  mixed  government,  feems  from  that 
period  to  have  been  indullrioully  avoided.  During 
the  long  and  a6live  reign  of  Francis  I.  the  variety 
as  well  as  extent  of  whofe  operations  obliged  him 
to  lay  many  heavy  impofitions  on  his  fubjeds,  the 
States-General  of  France  were  not  once  adembled, 
nor  were  the  people  once  allowed  to  exert  the 
power  of  taxing  themfelves,  which,  according  to 
the  original  ideas  of  feudal  government,  was  a  right 
cflential  to  every  freeman. 

Thtejfv-        Two  things,  however,  remained,  which  mode- 
rogatiye  re-  fated  thc  exercife  of  the  regal  prerogative,  ar,d  re- 
thTprtvi-^   drained  it  within  fuch   bounds  as  preferved  the 
«£Sif -^^  conflitution  of  France  from  degenerating  into  mere 
defpotifm.     The  rights  and  priviJeges  claimed  by 
the  nobility,  muft  be  confidered  as  one  barrier 
againil   the    abfolute    dominion    of   the    crown. 
Though  the  nobles  of  France  had  loft  that  poli- 
tical power  which  was  vefted  in  their  order  as  a 
body,  they  ftill   retained  the  perfonal  rights  and 
pre-eminence  which  they  derived  from  their  rank. 
They  preferved  a  confcioufnefs  of  elevation  above 
other  clafTes  of  citizens  •,  an  exemption  from  bur- 
dens to  which  they  were  fubjed; ;  a  contempt  of 
the  occupations  in  which  they  were  engaged ;  the 

privilege 
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privilege  of  afluming  enfigns  that  indicated  their  Sect.  III. 
dignity  ;  a  right  to  be  treated  with  a  certain  degree"  "^"^ 
of  deference  during  peace  i  and  a  claim  to  various 
diftinflions  when  in  the  field.  Many  of  thefe  pre- 
tenfions  were  not  founded  on  the  words  of  ftatutes, 
or  derived  from  pofitive  laws ;  they  were  defined 
and  afcertained  by  the  maxims  of  honour,  a  title 
more  delicate,  but  no  lefs  facred.  Thefe  rights, 
eftabliQied  and  protedled  by  a  principle  equally  vi- 
gilant in  guarding,  and  intrepid  in  defending  them, 
are  to  the  Sovereign  himfelf  objeds  of  refpedl  and 
veneration.  Wherever  they  ftand  in  its  way,  the 
royal  prerogative  is  bounded.  The  violence  of  a 
Defpot  may  exterminate  fuch  an  order  of  men  ; 
but  as  long  as  it  fubfifts,  and  its  ideas  of  perfonal 
diftindlion  remain  entire,  the  power  of  the  Prince 
has  limits  ^. 

As  in  France,  the  body  of  nobility  was  very  nu- 
merous, and  the  individuals  of  which  it  was  com- 
pofed  retained  an  high  fenfe  of  their  own  pre-emi- 
nence, to  this  we  may  afcribe,  in  a  great  meafure, 
the  mode  of  exercifing  the  royal  prerogative  which 
peculiarly  diftinguilhes  the  government  of  that 
kingdom.  An  intermediate  order  was  placed  be- 
tween the  Monarch  and  his  other  fubjeds,  and  in 
every  ad:  of  authority  it  became  neceffary  to  attend 
to  Its  privileges,  and  not  only  to  guard  againil  any 
real  violation  of  thefe,  but  to  avoid  any  fufpicion, 
of  its  being  pofiible  that  they  might  be  violated, 

s  De   JEfprit  des  Loix,  liv.  ii.  c.  4.     Dr.  Fergufon*s  Eflay 
on  the  Hiil.  of  Civil  Society,  part  i.  fed.  10. 

Thus 
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SBcr.Ili,  Thus  a  fpecies  of  government  was  eftablifhed  in 
^'^^  France,  unknown  in  the  ancient  world,  that  of  a 
monarchy,  in  which  the  power  of  the  fovereign, 
though  unconlined  by  any  legal  or  conflitutional 
rcftraint,  has  certain  bounds  fet  to  it  by  the  ideas 
which  one  clafs  of  his  fubjeds  entertain  concerning 
their  own  dignity. 

am!  by  the  The  jurifdi6lion  of  the  Parliaments  in  France, 
cf  the  par-  particularly  that  of  Paris,  was  the  other  barrier 
pardcuildy  which  fcrved  to  confine  the  exercife  of  the  royal 
f^tii"^  prerogative  within  certain  limits.  The  parliament 
of  Paris  was  originally  the  court  of  the  Kings  of 
France,  to  which  they  committed  the  fupreme  ad- 
miniftration  of  juilice  within  their  own  domains, 
as  well  as  the  power  of  deciding  with  refpedl  to  all 
cafes  brought  before  it  by  appeals  from  the  courts 
of  the  barons.  When,  in  confequence  of  events 
and  regulations  which  have  been  mentioned  for- 
merly, the  time  and  place  of  its  meeting  were  fixed, 
when  not  only  the  form  of  its  procedure,  but  the 
principles  on  which  it  decided,  were  rendered  re- 
gular and  confident,  when  every  caufe  of  import- 
ance was  finally  determined  there,  and  when  the 
people  becajrie  accuftomed  to  refort  thither  as  to 
the  fupreme  temple  of  juftice,  the  parliament  of 
Paris  rofe  to  high  eftimation  in  the  kingdom,  its 
members  acquired  dignity,  and  its  decrees  were 
fubmitted  to  with  deference.  Nor  was  this  the 
only  fource  of  the  power  and  influence  which  the 
parliament  obtained.  The  Kings  of  France,  when 
they  firfi:  began  to  afilim^  the  legiflative  power,  in 

order 
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order  to  reconcile  the  minds  of  their  people  to  thisSEcr.lir, 
new  exertion  of  prerogative,  produced  their  edicts 
and  ordinances  in  the  parliament  of  Paris,  that  they 
might  be  approved  of  and  rcgiilered  there,  before 
they  were  publifhed  and  declared  to  be  of  autho- 
rity in  the  kingdom.  During  the  intervals  between 
the  meetings  of  the  States-General  of  the  kingdom, 
or  under  thofe  reigns  when  the  States-General  were 
not  afTembled,  the  monarchs  of  France  were  ac- 
cullomed  to  confult  the  parliament  of  Paris  with 
refpedl  to  the  mofl  arduous  affairs  of  government, 
and  frequently  regulated  their  condudt  by  its  ad- 
vice, in  declaring  war,  in  concluding  peace,  and  in 
other  tranfadlions  of  publick  concern.  Thus  there 
was  eredled  in  the  kingdom  a  tribunal  which  be- 
came the  great  depofitory  of  the  l^ws,  and  by  the 
uniform  tenour  of  its  decrees,  it  eftablifhed  princi- 
ples of  juflice  and  forms' of  proceeding  which  were 
confidered  as  fo  facred,  that  even  the  fovereiga 
power  of  the  Monarch  durft  not  venture  to  difre- 
gard  or  to  violate  them.  The  members  of  this 
illuftrious  body,  though  they  neither  pofTefs  legif- 
lative  authority,  nor  can  be  confidered  as  the  re- 
prefentatives  of  the  people,  have  availed  them- 
felves  of  t^ie  reputation  and  influence  which  they 
had  acquired  among  their  countrymen,  in  order  to 
make  a  Hand  to  the  utmoft  of  their  ability  againft 
every  unprecedented  and  exorbitant  exertion  of  the 
^prerogative.  In  every  period  of  the  French  hif- 
tory,  they  have  merited  the  praife  of  being  the  vir- 

$  %\iom 
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Sect.  III.  tuous  but  feeble  guardians  of  the  rights  and  prU 
vikges  of  the  nation  [RR]. 

Confiitution  The  kingdom  of  France  extends  to  the  confines 
went  of  the  of  the  German  Empire,  from  which  Charles  V. 
iropTie?  derived  his  title  of  higheft  dignity.  In  explaining 
the  political  conftitution  of  this  vafl  and  com- 
plex body  at  the  beginning  of  the  fixteenth  cen- 
tury, I  fhall  avoid  entering  into  fuch  a  detail  as 
would  involve  my  readers  in  that  inextricable  la- 
byrinth, which  it  formed  by  the  multiplicity  of 
its  tribunals,  the  number  of  its  members,  their 
interfering  rights,  and  by  the  endlefs  difcuffions 
or  refinements  of  the  publick  lawyers  of  Germany 
with  refped  to  all  thefe. 

itsfiateun-  The  Empire  of  Charlemagne  was  a  ftrudlurc 
magne  and  crcdled  in  fo  Ihort  a  time  that  it  could  not  be  per- 
Janttf""*  mancnt.  Under  his  immediate  fuccefTor  it  began 
to  totter  s  and  it  foon  fell  to  pieces.  The  crown 
of  Germany  was  feparated  for  ever  from  that  of 
France,  and  the  defcendants  of  Charlemagne  efla- 
blifhed  two  great  monarchies  fo  fituated  as  to  give 
rife  to  a  perpetual  rivaliliip  and  enmity  between 
them.  But  the  Princes  of  the  race  of  Charle- 
magne  who  were  placed  on  the  Imperial  throne, 
were  not  altogether  fo  degenerate,  as  thofe  of  thp 
fame  family  who  reigned  in  France.  In  the  hands 
of  the  former  the  royal  authority  retained  fome 
vigour, .  and  the  nobles  of  Germany,  though  pof- 

[RR]  NOTE  XL. 
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feflfed  of  extenfive  privileges  as  well  as  ample  ter-SEcr,  in. 
ritories,  did  not  (o  early  attain  independence.  ~  '  "^ 
The  great  offices  of  the  crown  continued  to  be  at 
the  difpofal  of  the  fovereign,  and  during  a  long 
period,  fiefs  remained  in  their  original  flate,  with- 
o*ut  becoming  hereditary  and  perpetual  in  the 
fSfmilies  to  which  they  had  been  granted^ 

At  length  the  German  branch  of  the  family  of  other  fawi- 
Charlemagne  became  extind,  and   his  feeble  de-  fed  to\hT 
fcendants  who  reigned  in  France  had  funk  intojl^^fty. 
fuch  contempt,  that  the  Germans,  without  looking 
towards  them,  exercifed   the  right  inherent  in  a 
free   people-,  and  in  a  general  aifembiy    of  theA.D.93t, 
nation  eledted  Conrad  Count  of  Franconia  Em^. 
peror.     After  him  Henry  of  Saxony,  and  his  de- 
fcendants  the  three   Othos,  were  placed,  in  fuc-> 
ceflion,  on  the  Imperial  throne,  by  the  fuffrages 
of  their  countrymen.     The  extenfive  territories  of 
the  Saxon  Emperors,  their  eminent  abilities   and 
enterprifing  genius,  not  only  added  a  new  vigour  to 
the  Imperial  dignity,  but  raifed  it  to  higher  power 
and  pre-eminence,     Otho  the  Great  ndjarehed  atA.D,$s», 
the  head  of  a  numerous  army  into  Italy,  and  after 
the  example  of  Charlemagne,  gave  law  to  that 
country.     Every  power  there  recognized  his  aur, 
thority.     He  created  Popes  and  depofed  them  by\ 
his  fovereign  mandate.    He  annexed  the  kingdom 
of  Italy  to  the  German  Empire.     Elated  with  his 
fuccefs,  he  affumed  the  title  of  Csefar  Auguitus"* 
A  Prince  born  in  the  heart  of  Germany  pretended 

^  Annalifla  Saxo,  &:c,  ap.  Struv,  Corp,  vol.  i.  p.  246, 

to 
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SfieT.Iir.to  be  the  fucGeflbr  of  the  Emperors  of  ancient 
"""^""^^"^  Rome,  and  claimed  a  right  to  the  fame  power 
and  prerogative. 

ThcGcr-       But  while  the  emperors,   by  means  of  thefe 
HtyVcqtire  Hcw  titles,  and  new  dominions,  gradually  acquired 
*"„^/f;;j*;"' additional  authority  and  fplendour,   the  nobility 
reignautho-Qf  Germany  went  on  at  the  fame  time  extending 
their  privileges  and  jurifdidion.     The  fituation  of 
affairs   was  favourable   to  their   attempts.     The 
vigour  which  Charlemagne  had  given  to  govern- 
ment quickly  relaxed.     The  inability  of  fome  of 
his  fucceflbrs  was  fuch,  as  would  have  encouraged 
vaflals  lefs  enterprizing  than  the  nobles  of  that 
age,  to   have   claimed    new   rights  and   to   have 
affumed  new  pov/ers.     The  civil  v/ars  in  which 
other  emperors    were  engaged,  obliged  them  to 
pay  perpetual  court  to  their  fubjeds  on  whofe  fup- 
port  they  depended,  and  not  only  to  connive  at 
their  ufurpations,  but  to  permit  and  even  to  au- 
thorize them.     Fiefs  gradually  became  hereditary. 
They  were  tranfmitted  not  only  in  the  dired,  but 
in  the  collateral  line.     The  inveftiture  of  them 
was  demanded  not  only  by  male  but  by  female 
heirs.     Every  baron  began  to  exercife  fovereign 
jurifdidlion  within   his    own    domains ;    and    the 
Dukes  and  Counts  of  Germany  took  wide  ftepai 
towards  rendering  their  territories  diftind  and  in- 
TheGer-    dependent   States'.      The    Saxon  Emperors  ob- 

naan  ecclefi-  ^  ,     ,      .  ^  ,  ^    . 

afticks  raif-  fcrved  thcir  progreis,  and  were  aware  or  its  ten-» 

ed  to  the 

fame  power.       .   ^  r  ^  ,     ^^        x  r«»r»3  •• 

»  PefefFel.  Abrege,  p.  120.  152.  Lib.  Fea-^on  tit.  u 

dency. 
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dcncy.  But  as  they  could  not  hope  to  humble  Sf.ctJII. 
vafTals  already  grown  too  potent,  unlefs  they  had 
turned  their  whole  force  as  well  as  attention  to 
that  enterprize,  and  as  they  were  extremely  intent 
on  their  expeditions  into  Italy,  which  they  could 
not  undertake  without  the  concurrence  of  their 
nobles,  they  were  folicitous  not  to  alarm  them  by 
any  dired:  attack  on  their  privileges  and  jurif- 
diflions.  They  aimed,  however,  at  undermining 
their  power.  With  this  view,  they  inconfiderately 
beftowed  additional  territories,  and  accum.ulated 
new  honours  on  the  clergy,  in  hopes  that  this  or- 
der might  ferve  as  a  counterpoifc  to  that  of  the 
nobility  in  any  future  ftruggle^ 

The  unhappy  effects  of  this  fatal  error  in  policy  ^^a^^f^ 
were  quickly  felt.     Under  the  Emperors  of  the  f?gfandiz- 
Franconian  and  Swabian  lines,    v/hom   the  Ger-  clergy. 
mans  by  their  voluntary  eledion   placed  on  the    *   * 
Imperial  throne,  a  new  face  of  things  appeared, 
and  a  fcene  was   exhibited   in   Germany,   which 
aftoniflied    all    Chriftendom    at   that   time;,    and 
in  the  prefent  age  appears  almeft  incredible.     The 
Popes,  hitherto  dependent  on  the  Emperors,  and 
indebted  for   power  as  well  as  dignity   to  their 
beneficence  and  proteclion,  began  to  claim  a  fu- 
perior  juiifdiclion ;    and  in  virtue   of  authority 
which  they  pretended  to  derive  from  heaven,  tried, 
condemned,  excommunicated,  and   depofed  their 
former  mafters.      Nor  is   this  to   be   confidercd 

^  PfefFcl.  Ab'-ege,  p.  154. 

Vol.  L  P  merely 
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Sect.TII.  rnerely  as  a  frantick  fally  of  pafiion  in  a  pontiff 
intoxicated  with  high  ideas  concerning  the  extent 
of  prieftly  domination,  and  the  plenitude  of  papal 
authority.  Gregory  VII.  was  able  as  well  as  daring. 
His  prefumption  and  violence  were  accompanied 
with  political  difcernment  and  fagacity.  He  had 
obferved  that  the  Princes  and  nobles  of  Germany, 
had  acquired  fuch  confiderable  territories  and  fuch 
extenfjve  jurifdidion  as  rendered  them  not  only 
formidable  to  the  Emperors,  but  difpofed  them  to 
favour  any  attempt  to  circumfcribe  their  power. 
He  forefaw  that  the  ecclefiafticks  of  Germany, 
raifed  almoft  to  a  level  with  its  Princes,  were 
ready  to  fupporc  any  perfon  who  would  (land  forth 
as  the  protedor  of  their  privileges  and  indepen- 
dence. With  both  of  thefe  Gregory  negociated, 
and  had  fecured  many  devoted  adherents  among 
them,  before  he  ventured  to  enter  the  lifts  ao-ainft 
the  head  of  the  Emoire. 

The  centers      He  began  his  rupture  with  Henry  IV.  upon  a 

Po^errnd "  pretext  that  was  popular  and  plaufible.     He  com- 

fiJd^hTcon.  pl^ii'ied  of  the  venality  and  corruption  with  which 

fequences  of  |-|ne  Emppror  had  granted  the  inveftiture  of  benc- 

fices  to  ecclefiafticks.      He  contended    that  this 

ri^ht  belonged  to  him  as  head  of  the  church  :  he 

required    Henry    to   confine    himfelf  within    the 

bounds  of  his  civil  jurifdidtion,  and  to  abftain  for 

the  future  from  fuch  facrilegious  encroachments 

on  thefpiritual  doniinion.     AH  the  cenfures  of  the 

church  were  denounced  againft  Henry,    becaufe 

he 


STATE   OF   EUROPE.  211 

he  refufed  to  relinquifh  thofe  powers  which  his  Sect.III^ 
predccelTors  had  uniformly  exercifed.  The  moil 
confiderable  of  the  German  Princes  and  eccle- 
fiafticks  were  excited  to  take  arms  againft  him. 
His  mother,  his  wife,  his  fons  were  wrought  upon 
to  difregard  all  the  ties  of  blood  as  well  as  of 
duty,  and  to  join  the  party  of  his  enemies  ^,  Such 
were  the  fuccefsful  arts  with  which  the  court  of 
Rome  inflamed  the  fuperftitious  zeal,  and  con- 
ducSled  the  fadious  fpirit  of  the  Germans  and  Ita- 
lians, that  an  Emperor,  diftinguiflied  not  only  for 
many  virtues,  but  pofiefTcd  qf  conficierable  talents, 
was  at  length  obliged  to  appear  as  a  fupplicant 
at  the  gate  of  the  caltle  in  which  the  Pope  refided, 
and  to  {land  there,  three  days,  bare-footed,  in  the 
depth  of  winter,  imploring  a  pardon,  which  at '^'^' ^*^'^' 
length  he  obtained  with  difficulty  [SSj, 

This  a6l  of  humiliation  degraded  the  Imperial 
dignity.  Nor  was  the  depreffion  only  momentary. 
The  conteft  between  Gregory  and  Henry  gave 
rife  to  the  two  great  f anions  of  the  Guelfs  and 
Ghibellines  •,  the  form.er  of  which  fupporting  the 
pretenfions  of  the  Popes,  and  the  latter  defending 
the  rights  of  the  Emperor,  kept  Germany  and 
Italy  in  perpetual  agitation  during  three  centuries. 
A  regular  fvftem  for  humblino;  the  Emperors  and  '^•'^  ^""'P^" 

*^  ,     /  .  ^  ^  rial  autho- 

circumfcribing  their  power  was  formed,  and  ad-  ^'ny  gradu- 

•  r  allydcclines. 

hered  to  uniformly  throughout  that  period.     The 
Popes,  the  free  States  in  Italy,  the  nobility  and 

^  Annal.  German,  ap.  Srruv.  i.  p.  325. 
[SS]  NOTE  XLI. 
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Sect  III.  ecclefiaftlcks  of  Germany,  were  all  intereiled  in 
its  fuccefs  ;  and  notwithftanding  the  return  of 
fome  fiiort  intervals  of  vigour,  under  the  admi- 
niftation  of  a  few   able  Emperors,  the   Imperial 

A. D.  1256.  authority  continued  to  decline.  During  the  anar- 
chy of  the  long  interregnum  fubfequent  to  the 
death  of  William  of  Holland,  it  dwindled  down 

A.D.X273.  to  nothing.  Rudulph  of  Hapfburgh,  the  founder 
of  the  Houfe  of  Auftria,  and  who  firfl  opened  the 
way  to  its  future  grandeur,  was  at  length  elefled 
Emperor,  not  that  he  might  re  eliablifh  and  ex- 
tend the  Imperial  authority,  bur  becaufe  his  terri- 
tories and  influence  were  lb  inconfiderable  as  to 
excite  no  jealoufy  in  the  German  Princes,  who 
were  v;illing  to  preferve  the  forms  of  a  confti- 
tution,  the  power  and  vigour  of  which  they  had 
deflroyed.  Several  of  his  fuccelTors  were  placed 
on  the  Imperial  throne  from  the  fame  motive  •,  and 
almoft  every  remaining  prerogative  v/as  wrefled 
out  of  the  hands  of  feeble  Princes  unable  to  exer- 
ciie  or  to  defend  them. 

A  total  During  this  period  of  turbulence  and  confu- 

theTi.i"  ai  ficn  the  confiitution  of  the  Germanick  body  under- 

c?"he  trn-  ^''^''^  ^  ^^^^^  chapge.     The  ancient  names  of  courts 

P''*'  and  magiftrates,  together  with  the  original  forms 

and   apprarance   of  policy,    were   preferred  ;  but 

iuch  new  privileges  and  jurifdidion  were  aflumed, 

4ind  fo  many  various  rights  eilablilhed,   that  the 

lame  fpecies  of  government  no  longer  fubfifted. 

The  Princes,  the  great  nobility,  the  dignified  eccle- 

fisilicks,  the  free  cities  had  taken  advantage  of 

the 
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the  interregnum,  which  I  have  mentioned,  to  efta-SEcr.  III. 
blidi  or  to  extend  their  ufurpations.  They  claimed  "  ^  ^. 
and  exercifed  the  right  of  governing  their  refpec- 
tive  territories  with  full  fovereignty.  Th;y  ac- 
knov/ledged  no  fuperior  with  refpe6l  to  any  point, 
relative  to  the  interior  adminiilration  and  police 
of  their  domains.  They  enacted  laws,  impofed 
taxes,  coined  money,  declaned  war,  concluded 
peace,  and  exerted  every  prerogative  peculiar  to 
independent  States.  The  ideas  of  order  and  poli- 
tical union  which  had  formed  the  various  provinces 
of  Germany  into  one  body  were  entirely  loft  ;  and 
the  fociety  muft  have  difTolved,  if  the  forms  of 
feudal  fubordination  had  not  preferved  fuch  an  ap- 
pearance of  conneflion  or  dependence  among  the 
various  members  of  the  community,  as  preserved 
it  from. falling  to  pieces. 


This  bond  of  union,  however,  was  extremely  ExpeHien^ 
feeble  -,  and  no  principle  remained  in  the  German  an'enTto* 
conftitution  of  fufficient  force  to  maintain  publick!^"'!'^**^ 
order,    and  hardly   to  afcertain  perfonal  fecurity. 
From  the  accefnon  of  Rodulph  of  Hapfourgh,  to 
the  reign   of  Maximilian,    the  immediate  prede- 
celTor  of  Charles  V.  the  Empire  felt  every  calamity 
which  a  frate  mull  endure  when  the  authority  of 
government  is  fo  much  relaxed  as  to  have  loft  all 
vigour.     The  caufes  of  dilTenfion  amono-  that  vaft 
number  of  members  which  compofed    the    Ger- 
manick    body,    were    infinite    and    unavoidable. 
Thefe  gave  rife  to  perpetual  private  wars,  carried 
on  with  all  the  violence  of  refentment  when  un- 

P  J  reftrained 
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Sect.  III.  retrained  by  fuperior  authority.    Rapine,  outrage, 
^  ~'~     exaflions,  became  univerral.     Commerce  was  in- 
terrupted ;  induftry  fufpended  •,  and  every  part  of 
Germany   refembled   a   country  which  an  enemy 
had  plundered  and  laid  defolate '.     The  variety  of 
expedients  employed  with  a  view  to  rcftore  order 
^nd  tranquillity,  prove  that  the  grievances  occa- 
fioned  by  this  flate  of  anarchy  had  grown  into- 
lerable.    Arbiters  were  appointed  to  terminate  the 
differences  among  the  feveral  dates.     The  cities 
vinited  in  a  league,    the  obje6l  of  which  was   to 
check  the  rapine  and  extortions  of  the  nobility. 
The  nobility  formed  confederacies,  on  purpofe  to 
maintain    tranquillity   among    their    own    order. 
Germany  was  divided  into  feveral  Circles,  in  each 
of  which  a  provincial  and  partial  jurifdidion  was 
efcablifhed,  to  fupply  the  place  of  a  publick  and 
common  tribunal '". 

Particularly      BuT  all  thcfc  rcmcdies  were  fo  fruitlefs,  that 
tutionof  ihethey  ferved  only  to  demonllrate  the  violence  of 
Chamb^w.    that  anarchy  which  prevailed,  and  the  inefficacy 
of  the  means  employed  to  corredl  it.     At  length 
Maximilian  re-e(lablifhed    publick  order  in   the 
Empire,    by  inftituting  the  Imperial  chamber,  a 
tribunal  compofed  of  judges  named  partly  by  the 
A.  D. 1495.  Emperor,  partly  by  the  feveral  States,  and  vefted 
with  authority  to  decide  finally  concerning  all  dif- 
ferences among  the  members  of  the  Germanick 

'  See  above,  page  53,  and  note  xx'i,  Datt.  de  pace  publica 
Iniper.  p.  25,  no.  53.  p.  28,  no,  26.   p.  35,  no.  11. 
*"  P^U,  paflim.  Struv,  Corp.  Hilt,  i.510,  Sec, 

4  bpdy. 
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body,     A  few  years  after,  by  giving  a  new  form  Sect.  III. 
to  the  Aulick  council,  which  takes  cognizance  of  ^^^^"^^Tsil. 
all  feudal  caufes,  and  fuch  as  belong  to  the  Em- 
peror's immediate  jurifdidtion,  he   reftored  fome 
degree  of  vigour  to  the  Imperial  authority. 

But  notwithftanding  the  falutary  efTe^ls  of  thefe  Atthe  be. 

^'  ^'  1     •  1  T    •       1  ginning  of 

regulations  and  improvements,  the  political  con-  thefixteenth 
flitution  of  the  German  Empire,  at  the  commence-""^""'  ^^'^ 
ment  of  the  period  of  which  I  propofe  to  write  afiocianon 
the  hiftory,  was  of  a  fpecies  fo  peculiar,  as  not  to  ft^tes. 
refemble  perfe6lly  any  form  of  government  known 
either  in  the  ancient  or  modern  world.  It  was  a 
complex  body,  formed  by  the  aflbciation  of  feveral 
States,  each  of  which  pofTefTed  fovereign  and  in- 
dependent jurifdiction  within  its  own  territories. 
Of  all  the  members  which  compofed  this  united 
body,  the  Emperor  was  the  head.  In  his  name^ 
all  d^ees  and  regulations  with  refpecl  to  points 
of  common  concern,  were  ifTued  -,  and  to  him  the 
power  of  carrying  them  into  execution  was  com- 
mitted. But  this  appearance  of  monarchical  power 
in  the  Emperor  was  more  than  counterbalanced 
by  the  influence  of  the  Princes  and  States  of  the 
Empire  in  every  ad:  of  adminiilration.  No  law 
extending  to  the  whole  bqdy  could  pafs,  no  re- 
folution  that  affedied  the  general  intereft  could  be 
taken,  without  the  approbation  of  the  Diet  of  the 
Empire.  In  this  alTembly,  every  fovereign  Prince 
and  State  of  the  Germanick  body  had  a  right  to  be 
-prefent,  to  deliberate,  and  to  vote.     The  decrees 

P  4  or 
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Sect.HI  or  Recejfes  of  the  Diet  were  the  laws  of  the  Em- 
pire, which  the  Emperor  was  bound  to  ratify 
and  enforce. 

Peculiarities     Under  this  afpcft  the  conftitution  of  the  Em- 

in  the  na-  ,  ■'■ 

tureofthis  pire  appcars  a  regular  confederacy,  fimilar  to  the 
Achasan  league  in  ancient  Cjreece,  or  to  that  oi 
the  United  Provinces  and  of  the  Swifs  Cantons  in 
modern  times.     But  if  viewed  in  another   light, 
flriking  peculiarities  in  its   political  (late  prefent 
themfelves.    The  Germanick  body  was  not  formed 
by  the  union  of  members  altogether  diflin(5l  and 
independent.     All  the  Princes  and  States  joined  in 
this  alTociation,  were  originally  fubjed  to  the  Em- 
perors,   and    acknowledged    them    as  fovereigns. 
Befides  this,    they  originally  held  their  lands  as 
Imperial  fiefs,  and  in  ccnfequence  of  this  tenure 
owed  the  Emperors  all  thofe  fervices  which  feudal 
vaffals  are  bound  to  perform  to  their  liege  lord. 
But  though  this  political  fubjedlion  was  entirely 
at  an  end,  and  the  influence  of  the  feudal  relation 
much  diminifned,   the  ancient  forms  and  inftitu- 
tions    introduced    while   the  Emperors   governed 
Germany  with  authority,  not  inferior  to  that  which 
the  other  monarchs  of  Europe  pofiefTed,  fiill  re- 
mained.     Thus  an  oppofition  was  eilablifhed  be- 
tween   the   genius   of  the  government,   and  t!ie 
forms   of  adminiftration  in  the  German  Empire. 
The  former  confidered  the  Emperor  only  as  the 
head  of  a  confederacy,   the  members  of  which, 
by  their  voluntary  choice,  have  raifed  him  to  that 
dignity  j   the  latter  fccmed  to  imply,   that  he  is 

reaJly 
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really  invefted  with  fovereign  power.  By  this  cir-  Sect.  III. 
cumftance,  fuch  principles  of  hoftility  and  dilcord  !j^i]7dlf^« 
were  interwoven  in  the  frame  of  the  Germanick '"  ^^^  '^^^- 

uitution  of 

body,  as  affe6led  each  of  its  members,  rendering  the  Empire. 
their  interior  union  incomplete,  and  their  external 
efforts  feeble  and  irregular.  The  effedls  of  this 
vice  or  diforder  inherent  in  the  conflitution  of  the 
Empire  are  fo  confiderable,  that,  without  attend- 
ing to  them,  it  is  impolTible  to  comprehend  many 
tranfaflions  in  the  reign  of  Charles  V.  or  to  form 
juft  ideas  concerning  the  genius  of  the  German 
government. 

The  Emperors  of  Germany,  at  the  beginning  An/ing 
of  the  fixteenth  century,  were  diftinguiihed  by  the  n'ltTd  po^wir 
mofl  pompous  titles,   and  by  fuch  enfigns  of  dig-  '"^^j^^'^'"' 
nity  as  intimated  their  authority  to  be  fuperior  to 
that  of  all  other  monarchs.     The  greateft  Princes 
cf  the  Empire  attended,  and  ferved  them  on  fome 
occafions,  as  the  officers  of  their  houfehold.    They 
exercifed    prerogatives  which  no  other  fovereign 
ever  claimed.     They  retained   pretenfions  to  all 
the  extenfive  powers  which  their  predeceffors  had 
enjoyed  in  any  former  age.     But  at  the  fame  time, 
inflead  of  pofTefTing  that  ample  domain  which  had 
belonged  to  the  ancient  Emperors  of  Germany, 
and  which  flretched  from  Bafil  to  Cologne,  along  , 
both  banks  of  the  Rhine ",  they  were  Ilript  of  all 
territorial  property,  and  had  not  a  fingle  city,  a 
fingle  caflle,  a  fingle  foot  of  land,  that  pertained  * 

to  them  as  heads  of  tTie  Empire,     As  their  domain 

^  Pfeffcl.  Abrege,  &c.  p.  241, 

was 
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Sect.IU.  was  alienated,  their  dated  revenues  were  reduced 
''^  ~'~'~'almofl  to  nothing;  and  the  extraordinary  aids, 
which  on  a  few  occafions  they  obtained,  were 
granted  fparingly,  and  paid  with  relu6lance.  The 
Princes  and  States  of  the  Empire,  though  they 
feemed  to  recognize  the  Imperial  authority,  were 
fubjedls  only  in  nam.e,  each  of  them  pofTefTing  a 
complete  municipal  jurifdiclion  within  the  precinds 
of  his  pv/n  territories. 

From  the        From  this  ill-compaded  frame  of  government, 
theTnides  cffedls  that  wcrc  unavoidable  refulted.     The  Em- 
fions''^*^"'  P^^o^s,  dazzled  with  the  fplendor  of  their  titles, 
,  and  the  exterior  figns  of  vail  authority,  were  apt 

to  imagine  themfelves  to  be  the  real  fovereigns  of 
Germany,  and  were  led  to  aim  continually  at  re- 
covering the  cxercife  of  thofe  powers  which  the 
forms  of  the  conflitution  feemed  to  veil  in  them, 
and  which  their  predecefTors,  Charlemagne  and 
the  Othos,  had  adually  enjoyed.  The  Princes 
and  States,  aware  of  the  nature  as  well  as  extent 
of  their  pretenfions,  were  perpetually  on  their 
guard,  in  order  to  watch  all  the  motions  of  the 
Imperial  court,  and  to  circumfcribe  its  power 
within  limits  dill  more  narrow.  The  Emperors, 
in  fupport  of  their  claims,  appealed  to  ancient  forms 
and  inftitutions,  which  the  States  held  to  be  obfo- 
lete.  The  States  founded  tlieir  rights  on  recent 
ft  pradice  and  modern  privileges,  which  the  Empe- 

rors confidered  as  ufurpations. 

This 
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This  jealoufy  of  the  Imperial  authority,  toge- SEcx.irf. 
ther  with  the  oppofition  between  it  and  the  rights  F^tT.e"' 
of  the  States,  increafed  confiderably  from  the  time  "'^"f  V" 

^  which  tbcy 

that  the  Emperors  were  eleifled,  not  by  the  col- ^^"e eieaed. 
ledive  body  of  German  nobles,  but  by  a  few  Princes 
of  chief  dignity.  During  a  long  period,  all  the 
members  of  the  Germanick  body  aflembled,  and 
made  choice  of  the  peribn  whom  they  appointed  to 
be  their  head.  But  amidfl  the  violence  and  anar- 
chy which  prevailed  for  feveral  centuries  in  the 
Empire,  {even  Princes  who  pofTeiTed  the  moil  ex- 
tenfive  territories,  and  who  had  obtained  a  here- 
ditary title  to  the  great  offices  of  the  State,  acquired 
the  exclufive  privilege  of  nominating  the  Emperor. 
This  right  was  confirmed  to  them  by  the  Golden 
Bull ;  the  mode  of  exercifing  it  was  afcertained, 
and  they  were  dignified  with  the  appellation  of 
Ekoiors,  The  nobility  and  free  cities  being  thus 
ilripped  of  a  privilege  which  they  had  once  enjoyed, 
were  lefs  connected  with  a  Prince,  tov/ards  whofe 
elevation  they  had  not  contributed  by  their  fuf- 
frages,  and  came  to  be  more  apprehenfive  of  his 
authority.  The  Eledtors,  by  their  extenfive  power^ 
and  the  diftinguifhing  privileges  which  they  pof- 
fefTed,  became  formidable  to  the  Emperors,  with 
whom  they  were  placed  alrnofl  on  a  level  in  feveral 
a(5ls  of  jurifdiclion.  Thus  the  introdudion  of  the 
Electoral  college  into  the  Empire,  and  the  autho- 
rity which  it  acquired,  inftead  of  diminiihing,  con-  ^ 
tributed  to  ftrengthen  the  principles  of  hoftility  and 
4ifcord  in  the  Germanick  conltitution. 

These 
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Sect. TIL  These  were  further  augmented  by  the  various 
Fr^*the~  ^^^  rcpugnant  forms  of  civil  policy  in  the  feveral 
digerent      StEtes  which  compofcd  the  Germanick  body.     It 

forms  or  ^  ^  •' 

government  Js  HO  eafv  matter  to  render  the  union  of  independent 
in  the  States  States  pertedt  and  entu'e,  even  when  the  genius  and 
pofed'thc""'  forms  of  their  refpedive  governm.ents  happen  to 
Germanick  ^^  altogether  fimilar.  But  in  the  German  Empire, 
which  was  a  confederacy  of  Princes,  of  Ecclefi- 
afticks,  and  of  free-cities,  it  was  impoffible  that 
they  could  incorporate  thoroughly.  The  free- 
cities  were  fmall  republicks,  in  which  the  maxims 
and  fpirit  peculiar  to  that  fpecies  of  government 
prevailed.  The  Princes  and  nobles,  to  whom  fu- 
prem.e  jurlfdidLion  belonged,  pofTelTed  a  fort  of  mo- 
narchical power  within  their  own  territories,  and  the 
forms  of  their  interior  adminiftration  nearly  re- 
fembled  thofe  of  the  great  feudal  kingdoms.  The 
interefts,  the  ideas,  the  objedls  of  States  fo  differ- 
ently conftituted,  cannot  be  the  fame.  Nor  could 
their  common  deliberations  be  carried  on  with  the 
fame  fpirit,  while  the  love  of  liberty  and  attention 
to  commerce  were  the  reigning  principles  in  the 
cities  i  while  the  defire  of  power,  and  ardour  for 
military  glory,  v/ere  the  governing  pafiicns  of  thq 
Princes  and  nobility. 

From  the  The  fecular  and  ecclefiaftical  members  of  the 
KeeTthe  Empire  were  as  little  fitted  for  union  as  the  free- 
fecuiarand  ^-^j^g  ^^^^  j.]^g  nobiHtv.     Vafl  tcrrltorics   had  been 

ecciefiaftical 

members,  granted  to  feveral  of  the  German  bifliopricks  and 
abbeys,  and  fome  of  the  higheil  oflices  in  the  Em- 
pire having  been  annexed  to  them  inalienably,  were 

held 
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held  by  the  ecckfiafticks  raifed  to  thefe  digniucs.  Sect. III. 
The  younger  fons  of  noblemen  of  the  fecond  order, 
who  had  devoted  thetnfelves  to  the  church,  were 
commonly  promoted  to  thefe  ftations  of  eminence 
and  power;  and  it  was  no  fmail mortification  to  the 
Princes  and  great  nobility,  to  fee  perfons  raifed 
from  an  inferior  rank  to  the  fame  level  with  them- 
felves,  or  even  exalted  to  fuperior  dignity.  The 
education  of  thefe  churchmen,  the  genius  of  their 
profefTion,  and  their  connexion  with  the  court  of 
Rome,  rendered  their  chara6ler  as  well  as  intereft 
different  from  thofe  of  the  other  members  of  the 
Germanick  body,  with  whom  they  were  called  to 
a6t  in  concert.  Thus  another  fource  of  jealoufy 
and  variance  was  opened,  which  ought  not  to  be 
overlooked  when  we  are  fearching  into  the  nature 
of  the  German  conftitutLon. 

To  all  thefe  caufes  of  diifenfion  may  be  added  From  the^ 
one  more,  arifinp-  from  the  unequal  diftribution  of  ftribution 
power  and  wealth  among  the  States  of  the  Empire.  ^Jp^^^^ 
The  Eledors,  and  other  nobles  of  the  higheft  rank,  ^^^^J^l^^^ 
not  only  poffeffed  fovereign  jurifdidlion,  but  go- 
verned fuch  extenfive,  populous,  and  rich  coun- 
tries,  as  rendered  them  great  Princes.     Many  of 
the  other  members,  though  they  enjoyed  all  the 
rights  of  fovereignty,  ruled  over  fuch  petty  do- 
mains, that  their  real  power  bore  no  proportion  to 
this  high  prerogative.     A  well- compared  and  vi- 
gorous confederacy  could  not  be  formed  of  fuch 
diflimilar  ftates.     The  weaker  were  jealous,  timid, 
and  unable  either  to  aflert  or  to  defend  their  juft 

privileges. 


222  A    VIEW    OF    THE 

Sect. III.  privileges.  The  more  powerful  were  apt  to  afTume 
^'*"^~^'  and  to  become  opprefTive.  The  hledtors  and  Em- 
perors by  turns  endeavoured  to  extend  their  own 
authority,  by  encroaching  on  the  rights  of  thofe 
feeble  members  of  the  Germanick  body;  and  they, 
pver-awed  or  corrupted,  tamely  furrendered  their 
privileges,  or  meanly  favoured  the  defigns  formed 
againft  them  [TT]. 

Aiitbefe         After  contemplatino;  all  thefe  principles  of  dif- 

render  the  .         .  n •         • 

Germanick  uttloH  and  oppofition  in  the  conftitution  of  the  Ger- 
pabieofaa-man  Empire,  it  will  be  eafy  to  account  for  the 
u"n^on  and    Want  of  concord  and  uniformity,  confpicuous  in  its 
vjgeur.       councils  and  proceedings.    That  flow,  dilatory,  dif- 
truftful,  and  irrefolute  fpirit,  which  characterizes 
all  its  deliberations,  will  appear  natural  in  a  body, 
the  jun6lion  of  whofe  members  was  fo  incomplete, 
the  different  parts  of  which  were  held  together  by 
fuch  feeble  ties,  and  fet  at  variance  by  fuch  power- 
ful  motives.     But  the  Empire  of  Germany,  never- 
thelefs,   comprehended  countries  of  fuch  vaft  ex- 
tent, and  was  inhabited  by  fuch  a  martial  and  hardy 
race  of  men,  that  when  the  abilities  of  an  Empe- 
ror, or  zeal  for  any  common  caufe  could  rouzc 
this  unwieldy  body  to  put  forth  its^ftrength,    it 
a6led  with  irrefiftible  force.     In  the  following  hif- 
tory  we  fhall  find,  that  as  the  meafures  on  which 
Charles  V.  was  mod  intent,  were  often  thwarted 
or  rendered  abortive  by  the  fpirit  of  jealoufy  and 
divifion    peculiar    to    the    Germanick    conftitu- 

[TT]  NOTE  XLII. 

tion  5 


STATE   OF   EUROPE.  223 

tlon  ;  fo  it  was  by  the  influence  which  he  acquired  Sect. III. 
over  the  Princes  of  the  Empire,  and  by  engaging 
them  to  co-operate  with  him,  that  he  was  enabled 
to  make  fome  of  the  greateil  efforts  which  diftin- 
guifh  his  reign. 

The  Turkiili  hiftory  is  fo  bjendedj  during  the  view  cf  the 
reign  of  Charles  V.  with  that  of  the  great  nations  vernmeau  * 
in  Europe,  and  the  Ottoman  Porte  interpofed  fo 
often,  and  with  fuch  decifive  influence  in  the  wars 
and  negociations  of  the  Chriflian  Princes,  that  fomc 
previous  account  of  the  ftate  of  government  in 
that  great  Empire,  is  no  lefs  nccefi^ary  for  the  in- 
formation of  my  readers,  than  thefe  views  of  the 
conftitution  of  other  kingdoms  which  I  have  al- 
ready exhibited  to  them. 

It  has  been  the  fate  of  the  fouthern  and  more  its  origin; 
fertile  parts  of  Afia,  at  different  periods,  to  be  con- 
quered by  that  warlike  and  hardy  race  of  men,  who 
inhabit  the  vafl:  country  known  to  the  ancients  by 
the  name  of  Scythia,  and  among  the  moderns  by 
that  of  Tartary.  One  tribe  of  thefe  people,  called 
Turks  or  Turcomans,  extended  its  conquefts,  un- 
der various  leaders,  and  during  feveral  centuries, 
from  the  (hore  of  the  Cafpian  to  the  Streights  of  the 
Dardanelles.  Towards  the  middle  of  the  fifteenth 
century,  thefe  formidable  conquerors  took  Conftan- 
tinople  by  ftorm,  and  eftablifhed  the  feat  of  their 
"  government  in  that  Imperial  city.  Greece,  Mol- 
davia, Walachia,  and  the  other  provinces  of  the  ^ 
ancient  kingdoms  of  Thrace  and  Macedonia,  to- 
gether 
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Sect. III.  gether  with  part  of  Hungary,  were  fubjeded  to 
*~~^     '  their  power. 

itsdefpotic  But  though  the  feat  of  the  Turkifh  government 
genius.  ^^^  fixed  in  Europe,  and  the  Sultans  obtained  pof- 
fefTion  of  fuch  extenfive  dominions  in  that  quarter 
of  the  globe,  the  genius  of  their  policy  was  purely 
Afiatick  ;  and  may  be  properly  termed  a  defpo^ 
tifm,  in  contradiflinclion  to  thofe  monarchical  and 
republican  forms  of  government  which  we  have 
been  hitherto  contemplating.  The  fupreme  power 
was  veiled  in  Sultans  of  the  Ottoman  race,  that 
blood  being  deemed  fo  facred,  that  no  other  was 
thought  worthy  of  the  throne.  From  this  eleva*. 
tion,  thefe  fovereigns  could. look  down  and  behold 
all  their  fubjecfts  reduced  to  the  fame  level  before 
them.  The  maxims  of  Turk  ifli  policy  admit  not  any 
of  thofe  inftitutions,  which,  in  other  countries,  limit 
the  exercife,  or  moderate  the  rigour  of  monarchical 
power:  no  great  court  with  conftitutional  and  per- 
manent jurifdidion  to  interpofe,  both  in  cnadling 
laws,  and  in  executing  them :  no  body  of  hereditary 
nobles,  whofe  fenfe  of  their  own  pre-eminence, 
whofe  confcioufnefs  of  what  is  due  to  their  rank 
and  chara6ter,  whofe  jealoufy  of  their  privileges 
circumfcribe  the  authority  of  the  Prince,  and  fervc 
not  only  as  a  barrier  againft  the  exceffes  of  his  ca» 
price^  but  ftand  as  an  intermediate  order  between 
him  and  the  people.  Under  the  Turkifli  govern- 
ment, the  political  condition  of  every  fubjedl  is 
equal.  To  be  employed  in  the  fervice  of  the  Sul- 
tan, is  the  only  circumftance  that  confers  diftinc- 

tion. 
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tbn.  Even  this  diilindlion  is  annexed  fo  clofely  SectJIL 
to  the  ftations  in  which  perfons  ferve,.  that  it  is  ^"^^"""^ 
Irarcely  communicated  to  thofe  who  are  placed  in 
them.  The  higheft  dignity  in  the  Empire  does 
not  give  any  rank  or  pre-eminence  to  the  family 
of  him  who  enjoys  it.  As  every  man,  before  he 
is  raifed  to  any  ftation  of  authority,  mud  go  through 
the  preparatory  difcipline  of  a  long  and  lervile  obe- 
dience °,  the  moment  he  is  deprived  of  power,  he 
and  his  pbfterity  return  to  the  fame  condition  with 
other  fubje6ls,  and  fink  back-into  obfcurity.  It  is 
the  diflinguifhing  and  odious  chafafleriftick  of 
Eafterh  defpotifm,  that  it  annihilates  all  other  ranks 
of  men,  in  order  to  exalt  the  monarch ;  that  it 
leaves  nothing  to  the  former,  while  it  gives  every 
thing  to  the  latter ;  that  it  endeavours  to  fix 
in  the  minds  of  thofe  who  are  fubjed  to  it,  the 
idea  of  no  relation  between  men,  but  that  of  a 
mailer  and  of  a  flave,  the  former  deftined  to  com- 
mand and  to  punifh,  the  latter  formed  to  tremble 
and  to  obey  [UU]. 

But  as  there  are  circumflances  which  frequently  Power  of 
obftrud  or  defeat  the  falutary  effects  of  the   beft-  \\^iu.A  by 
regulated  governments,  there  art^  others  which  con- '^''2*^°' 
tribute  to  miti2:ate  the  evils  of  the  moft  viciousJ 
forms  of  policy.     There  can,  indeed,  be  510  con- 
ftitutional  reftramts  upon  the  will  of  a  Prince  in  a 
defpotic  government  5  but  there  may  be  fuch  as 

•  State  of  the  Turkifh  Empire  by  Rycaut,  p»  2$* 
[UU]  NOTE  XLIIf. 
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Sect.  Iir.  are  accidental.     Abfolute  as  the  Turkifli  Sultans 
^  "       are,  they  feel  themfelves  circumfcribed  both   by- 
religion,  the  principle  on  which  their  authority  is 
founded  %  and  by  the  army,  the  inftrument  which 
they  mud  employ  in  order  to  maintain  it.     Where- 
cver  religion  interpofes,  the  will  of  the  fovereign 
mgft  fubmit  to  its  decrees.     When  the  Koran  hath 
prefcribed  any  religious  rite-,  hath  enjoined  any 
moral  duty,  or  hath  confirmed,  by  its  fandlion, 
any  political  maxim,  the  command  of  the  Sultan 
cannot  overturn  that  which  an  higher  authority 
hath  eftablifhed.     The  chief  reftridion,  however, 
on  the  will  of  the  Sultans,  is  impofed  by  the  mili- 
and  by 'the  ^^^Y  po^cr.     An  amicd  force  mud  furround  the 
military,     thronc  of  cvery  Defpot,  to  maintain  his  authority, 
and  to  execute  his  commands.     As  the  Turks  ex- 
tended their  empire  over  nations,  which  they  did 
not  exterminate,  but  reduce  to  fubjedion,    they 
found  it  necefTary  to  render  their  military  eftablifh- 
Originof    ment  numerous  and  formidable.     Amurath,  their 
«ri/s!"''    ^^^^^  Sultan,  in  order  to  form  a  body  of  devoted 
A. D.  1362,  troops,  that  might  ferve  as  the  immediate  guards 
of  his  perfon  and  dignity,  appointed  his  officers  to 
feize  annually,  as  the  Imperial  property,  the  fifth 
part  of  the  youth  taken  in  war.     Theie,  after  be- 
ing  inllruded  in  the  Mahometan  religion,  inured 
to  obedience  by  fevere  difcipline,  and  trained  to 
warlike  exercifes,  were  formed  into  a  body  diitin- 
guiflied  by  the  name  oijamzaries,  or  new  foldiers. 
Every  fentiment  which  enthufiafm  can  infpire,  every 
mark  of  dillindion  that  the  favour  of  the  Prince 

P  Rycaur,  p.  S. 

could 
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tould  confer,  were  employed  in  order  to  animate  Sect.  Ill, 
this  body  with  martial  ardour,  and  with  a  con-  '  "^ 
fcioufnefs  of  its  own  pre-eminence*^.  The  Jani- 
zaries foon  became  the  chief  flrength  and  pride  of 
the  Ottoman  armies  ;  and  by  their  number  as  well 
as  reputation,  v/ere  diftinguidied  above  all  the 
troops,  whofe  duty  it  was  to  attend  on  the  peribn 
of  the  Sultans  [XX]. 

Thus,  as  the  fupreme  power  in  every  fociety  is  Their  vaft 
poflelTed  by  thofe  who  have  arms  in  their  hands,  the  Turkifli 
this  formidable  body  of  foldiers,  dellined  to  be  the  ^Int^' 
inflruments  of  enlarging  the  Sultan's  authority, 
acquired,  at  the  fame  time,  the  means  of  controuling 
it.  The  Janizaries  in  Conftantinople,  like  the  Prae- 
torian bands  in  ancient  Rome,  quickly.,  perceived 
all  the  advantages  which  they  derived  from  being 
ftationed  in  the  capital ;  from  their  union  under 
oneftandard;  and  from  being  mafters  of  the  perfon 
of  the  prince.  The  Sultans  became  no  lefs  fen- 
lible  of  their  influence  and  importance.  The 
Capiculy^  or  foldiery  of  the  Port,  was  the  only 
power  in  the  Empire  that  a  Sultan  or  his  Vifier 
had  reafon  to  dread.  To  preferve  the  fidelity  and 
attachment  of  the  Janizaries,  was  the  great  art  of 
government,  and  the  principal  objefl  of  attention 
in  the  policy  of  the  Ottoman  court.  Under  a  mo- 
narch, whofe  abilities  and  vigour  of  mind  fit  him 
for  command,  they  are  obfequioas  inflruments  ♦, 
execute  whatever  he  enjoins  j  and  render  his  power 

5  Prir.ce  Cantemit's  Hifiory  of  the  Cthm  :n  E'npire,  p.  Sy, 
[XX]  NOTE  XLIV. 

0^2  irrefiflible. 
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Sect.  III.  irrefiftlble.  Under  feeble  Princes,  or  fuch  as  are 
unfortunate,  they  become  turbulent  and  mutinous; 
aiTume  the  tone  of  mafters  ;  degrade  and  exalt 
Sultans  at  pleafure;  and  teach  thofe  to  tremble,  on 
whofe  nod,  at  other  times,  life  or  death  depend. 

Progrefs  of      Frqm  Mahomct  II.  who  took  Conftantinople, 

the  Turks  a       ' 

towards  do-  to  Solyman,  who  beg-an  his  reign  a  few  months 
after  Charles  V.  was  placed  on  the  Imperial  throne 
of  Germany,  a  fucceflion  of  illullrious  Princes  ruled 
over  the  Turkifh  Empire.     By  their  great  abili- 
ties, they  kept  their  fubjecfts  of  every  order,  mili- 
tary as  well  as  civil,  fubmilTive  to  government; 
and  had  the  abfolute  command  of  whatever  force 
their  vail  Empire  was  able  to  exert.     Solyman,  in 
particular,  who  is  known  to  the  Chriftians  chiefly  as 
a  conqueror,  but  is  celebrated  in  the  Turkifli  annals 
as  the  great  law- giver  who  eftabliflied  order  and 
police  in  their  Empire,  governed  during  his  long 
reign  with  no  lefs  authority  than  wifdom.     He  di- 
vided his  dominions  into  feveral  diftri6ls ;  he  ap- 
pointed the  number  of  Ibldiers  which  each  fhould 
furnifh;  he  appropriated  a  certain  proportion  of  the 
lands  in  every  province  for  their  maintenance  ;    he 
regulated,  with  a  minute  accuracy,  every  thing  re- 
lative to  their  difcipline, 'their  arms,  and  the  nature 
of  their  fervice.     He  put  the  finances  of  the  Em- 
pire into  an  orderly  train  of  adminiftration  ;  and 
though  the  taxes  in  the  Turkifli  dominions,  as  well 
as  in  the  other  defpotic  monarchies  of  the  Eaft,  are 
far  from  being  confiderable,  he  fupplied  that  dcfcO: 
by  an  attentive  and  fevere  oeconomy. 

Nor 
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Nor  was  it  only  under  fuch  Sultans  as  Solyman,  SectJIF. 
whofe  talents  were  no  lefs  adapted  to  preferve  inte-  Advantages 
rior  order  than  to  condud  the  operations  of  war,  ^,Sef  ""^ 
that  the  Turkifli  Empire  engaged  with  advantage  ^'j^^.^^^^^ 
in  its  contefts  with  the  Chriilian  dates.     The  lonj^  p^^^^  in 

^-^  the  fix- 

fuccefllon  of  able  Princes,  which  I  have  mentioned,  teenth  cen- 
tury. 

had  given  fuch  vigour  and  firmnefs  to  the  Otco- 
man  government,  that  it  feems  to  have  attained, 
during  the  fixteench  century,  the  highefl  degree  of 
perfedion  of  which  its  conftitution  was  capable. 
Whereas  the  o-reat  monarchies  in  Chrillendom 
were  ftill  far  from  that  flate,  which  could  enable 
them  to  ad  with  a  full  exertion  of  their  force. 
Befides  this,  the  Turkilh,  troops  in  that  age  pof- 
fefled  every  advantage  which  arifes  from  fuperio- 
rity  in  military  difcipline.  At  the  time  when  So- 
lyman began  his  reign,  the  Janizaries  had  been 
embodied  near  a  century  and  a  half,  and  during 
that  long  period,  the  feverity  of  their  military  dif- 
cipline had  in  no  degree  relaxed.  The  foldiers 
drawn  from  the  provinces  of  the  Empire,  had  been 
kept  almoft  continually  under  arms,  in  the  vari- 
ous wars  which  the  Sultans  had  carried  on  with 
hardly  any  interval  of  peace.  Againft  troops  thus 
trained  and  accullomed  to  fervice,  the  forces  of 
the  Chriilian  powers  took  the  field  with  great  dif- 
advantage.  The  mod  intelligent  as  well  as  im- 
partial authors  of  the  fixteenth  century,  acknow- 
ledge and  lament  the  fuperior  attainments  of  the 
Turks  in  the  military  art  [YY].  The  fuccefs 
which   uniformly   attended  their  arms  in  all  their 

[YY]  NOTE  XLV. 
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Sect.  III.  vvars,  demonftraies  the  juilnefs  of  this  obfervation. 

^^""^  The  Chriftian  armies  did  not  acquire  that  fupe- 
riority  over  the  Turks,  which  they  now  pofTefs, 
until  the  long  eftablifhment  of  {landing  forces  had 
improved  military  difcipline  among  the  former, 
and  until  various  caufes  and  evenis,  which  it  is  jiot 
my  province  to  explain,  had  corrupted  or  abolifhed 
their  ancient  warlike  inititutions  among  the  latter. 
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NOTE  I.     Sect.  L    p.  3.     [A] 

THE    conflernation    of   the  Britons,    when  CjTOCLKi  (fi^\ 
invaded    by    the   Pids    and   Caledonians  7^  y*6^'<l/^ 
after    the   Roman    legions    were    called    out    of 
the  ifland,  may  give  Ibme  idea  of  the  degree  of 
debafetnent   to  which  the  human  mind    was  re- 
duced by  long  fervitude  under  the  Romans.     In  ' 
their  fupplicatory  letter  to  Aetius,  which  they  call 
the  groans  of  Britain^  "  We  know  not  (fay  they) 
which  wav  to  turn  us.     The  barbarians  drive  us 
to  the  Tea ;  and  the  fea  forces  us  back  on  the  bar- 
barians :  between  which  we  have  onlv  the  choice 
of  two  deaths,  either  to  be  fwallowed  up  by  the 
waves,  or  to  be  butchered  by  the  fword."     Hiftor. 
Gilds,  ap.  Gale.  Hift.  Britan.  Script,  p,  6. 
One  can  hardly  believe  this  daftardly  race  to  be 
the  defcendants  of  that  gallant  people,    who  re- 
pulfed  Casfar,  and  defended  their  liberty  fo  long 


^gainil  the  Roman  arms. 


I^OTE 
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NOTE  XL     Sect.  L   p.  4.     [B]. 

The  barbarous  nations  were  not  only  illiterate, 
but  regarded  literature  with  contempt.  They 
found  the  inhabitants  of  all  the  Drovinces  of  the 
Empire  funk  in  effeminacy,  and  averfe  to  war. 
Such  a  character  was  the  objeft  of  fcorn  to  an 
high-fpirited  and  gallant  race  of  men.  "  When 
we  would  brand  an  enemy,"  fays  Liutprandus, 
"  with  the  mod  difgraceful  and  contumelious  ap- 
pellation, we  call  him  a  Roman  ;  hoc  folo,  id  eft 
Romani  nomine,  quicquid  ignobilitatis,  quicquid 
timiditatis,  quicquid  avaritis,  quicquid  luxurias, 
quicquid  mendacii,  im.mo  quicquid  vitiorum  eft 
comprehendentes."  LiutprandiLegatio  apudMu- 
rat.  Scriptor.  Italic,  vol.  ii.  pars  i.  p.  481.  This 
degeneracy  of  manners,  illiterate  barbarians  im- 
puted to  their  love  of  learning.  Even  after  they 
fettled  in  the  countries  which  they  had  conquered, 
they  would  not  permit  their  children  to  be  in- 
ilrudled  in  any  fcience;  *'  for  (faid  they)  inftruc- 
tion  in  the  fciences  tends  to  corrupt,  enervate,  and 
deprefs  the  mind  ;  and  he  who  has  been  accuf- 
tomed  to  tremble  under  the  rod  of  a  pedagogue, 
will  never  look  on  a  fword  or  fpear  with  an  un- 
daunted eye."  Frocop.  de  bello  Gothor.  lib.  i. 
p.  4.  ap.  Scrip.  Byz.  edit.  Venet.  vol  i.  A  con- 
fiderable  number  of  years  elapfed,  before  nations 
fo  rude,  and  {o  unwilling  to  learn,  could  produce 
hiftorians  capable  of  recording  their  tranfadlions, 
or  of  defcribing  their  manners  and  inftitutions. 

By  that  time,    all  memory  of  their  ancient  con- 

ditior* 
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dition  was  loft,  and  no  monument  remained  to 
guide  their  firft  writers  to  any  certain  knowledge 
of  it.  If  one  expefts  to  receive  any  fatisfadtory 
account  of  the  manners  and  laws  of  the  Goths, 
Lombards,  or  Franks,  during  their  rcfidence  in 
thofe  countries  where  they  were  originally  feated, 
from  Jornandes,  Paulus  Warnefridus,  or  Gregory 
of  Tours,  the  earlieft  and  moft  authentick  hifto-r 
rians  of  thefe  people,  he  will  be  miferably  difap- 
pointed.  Whatever  imperfect  knowledge  has  been 
conveyed  to  us  of  their  ancient  ftate,  we  owe  not 
to  their  own  writers,  but  to  the  Greek  and  Roman 
hiftorians. 

NOTE  IIL    Sect.  L  p.  6.  [C]. 

A  CIRCUMSTANCE  related  by  Prifcus  in  his  h\^'[Pd[Si(n{  fof 
tory  of  the  embafly  to  Attila,  King  of  the  Huns,  yr 
gives  a  ftriking  view  of  the  enthufiaflick  pafTion 
for  war,  which  prevailed  among  the  barbarous 
nations.  When  the  entertainment  to  which  that 
fierce  conqueror  admitted  the  Roman  ambalTadors 
was  ended,  two  Scythians  advanced  towards  At- 
tila, and  recited  a  poem  in  which  they  celebrated 
his  victories,  and  military  virtues.  All  the  Huns 
fixed  their  eyes  with  attention  on  the  bards. 
Some  feemed  to  be  delighted  with  the  verfes  ; 
others,  remembering  their  own  battles  and  exploits, 
exulted  with  joy-,  while  fuch  as  were  become 
feeble  through  age,  burft  out  into  tears,  bewail-  i 

ing  the  decay  of  their  vigour,   and  the  ftate  of  j 

inactivity   in    which  they    were  now  obliged    to  ii 

remain.  |j 
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remain.     Excerpta  ex  hiiloria  Prifci  Rhetoris  ap, 
Byzant.  Hiftor.  Script.  voL  i.  p.  45. 

NOTE   IV.     Sect.  L  p.  12.    [D]. 

A  REMARKABLE  Confirmation  of  both  parts  of 
J  AXOl'i  ^^^  this  reafoning  occurs  in  the  hiftory  of  England. 
A^^vnfii/vi7am.The  Saxons  carried  on  the  conqueil  of  that  country 
/jufl  ^c^Aruj /vvith  the  fame  deftrudive  fpirit,  which  dillin- 
^  guifhed  the  other  barbarous  nations.     The  ancient 

inhabitants  of  Britain  were  either  exterminated ; 
or  forced  to  take  fhelter  amono-  the  mountains  of 
Wales;  or  reduced  into  fervitude.  The  Saxon 
government,  lav;s,  m^inners,  and  language  were  of 
conlequence  introduced  into  Britain  ,  and  were  fa 
perfectly  eilablifhed,  that  all  memory  of  the  in- 
ilitutipns  previous  to  their  conqued  was  abolillied. 
The  very  reverfe  of  this  happened  in  a  fubfequent 
revolution,  A  fingle  vidlory  placed  William  the 
Norman  on  the  throne  of  England.  The  Saxon 
inhabitants,  though  opprefled,  were  not  exter- 
minated. William  employed  the  utmoft  efforts 
of  his  power  and  policy  to  make  his  new  fubje6ls 
conform  in  every  thing  to  the  Normian  ftandard ; 
but  without  fuccefs.  The  Saxons,  though  van- 
quifhed,  were  far  more  numerous  than  their  con- 
querors ;  when  the  tv/o  races  began  to  incorporate, 
the  Saxon  laws  and  manners  gradually  gained 
ground.  The  Norman  inftitutions  v/ere  unpopu- 
lar and  odious  -,  many  of  them  fell  into  difufe;  and 
in  the  Englifh  conititution  and  language,  at  this 
diiy,  many  elTential  parts  are  manifellly  of  Saxon, 
not  of  Norman  extrad. 

NOTE 
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NOTE  V.     Sect.  I.  p.  13.  [E]. 

ProcopiuS)  the  hiftorian,  declines,  from  a  prin-  (jUXlLUi 
ciple  of  benevolence,  to  give  any  particular  detail 
of  the  cruelties  of  the  Goths ;  "  Left,  fays  he,  I 
fliould  tranfmit  a  monument  and  example  of  in- 
humanity to  fucceedino;  ages."  Proc.  de  bello 
Goth.  lib.  iii.  cap.  10.  ap.  Byz.  Script,  vol.  i.  126. 
But  as  the  change,  v/hich  I  have  pointed  out  as  a 
confequence  of  the  fettlement  of  the  barbarous 
nations  in  the  countries  form.erly  fubjecl  to  the 
Roman  Empire,  could  not  have  taken  place,  if 
the  greater  part  of  the  ancient  inhabitants  had  not 
been  extirpated,  an  event  of  fuch  importance  and 
influence  merits  a  more  particular  illuflration. 
This  will  juftify  me  for  exhibiting  fome  part  of 
that  melancholy  fpeclacle,  over  which  humanity 
prompted  Procopius  to  draw  a  veil.  I  fhall  not, 
however,  difguft  my  readers  by  a  long  detail ; 
but  reft  fatisfied  with  colleclin2;  fome  inftances  of 
the  devaftations  m.ade  by  two  of  the  m^any  nations,  ^  ,1 
which  fettled  in  the  Emoire.  The  Vandals  were 
the  firft  of  the  barbarians  Vv'ho  invaded  Spain.  It 
was  one  of  the  richeft  and  moft  papulous  of  the 
Roman  provinces;  the  inhabitants  had  been  diftin- 
guiftied  for  courage,  and  had  defended  their  liberty 
againft  the  arm,s  of  Rome,  with  greater  obftinacy, 
and  during  a  longer  courfe  of  years,  than  any 
nation  in  Europe.  But  fo  entirely  were  they  ener- 
vated by  their  fubjeclion  to  the  Romans,  that  the 
Vandals,  who  entered  the  kingdom  A.  D.  409. 
completed  the  conqueft  of  it  with  fuch  rapidity, 

that 
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that  in  the  year  411,  thefe  barbarians  divided  It 
among  them  by  calling  lots.  The  defolation  oc- 
cafioned  by  their  invafion  is  thus  defcribed  by 
Idatius  an  eye-wicnefs.  "  The  barbarians  v/afted 
every  thing  with  hoflile  cruelty.  The  peftilence 
was  no  lefs  deftrudtive.  A  dreadful  famine  raged, 
to  fuch  a  degree,  that  the  living  were  conflrained 
to  feed  on  the  dead  bodies  of  their  fellow-citizens; 
and  all  thofe  terrible  plagues  defolated  at  once  the 
unhappy  kingdoms."  Idatii  Chron.  ap  Biblioth. 
Patrum.  vol.  vii.  p.  1233.  edit.  Lugd.  1677.  The 
Goths  having  attacked  the  Vandals  in  their  new 
J  fettlements,  a  fierce  war  enfued ;  the  country  was 

plundered  by  both  parties-,  the  cities  which  efcaped 
at  firfl,  were  laid  in  afhes,  and  the  inhabitants  ex- 
pofed  to  fuffer  every  thing  that  the  wanton  cruelty 
of  barbarians  could  inflict.  Idatius  defcribes 
thefe,  ibid.  p.  1235.  b.  1236.  c.  f.  A  fimilar 
account  of  their  devaftations  is  given  by  Ifidorus 
Hifpalenfis,  and  the  contemporary  writers.  I  fid. 
Chron.  ap.  Grot,  hifl.  Goth.  732.  From  Spain 
the  Vandals  pafTed  over  to  Africa,  A.  D.  428. 
Africa  was,  next  to  Egypt,  the  mofl  fertile  of  the 
Roman  provinces.  It  was  one  of  the  granaries 
of  the  Empire,  and  is  called  by  an  ancient  writer, 
the  foul  of  the  con^monwealth.  Though  the  armjy 
with  which  the  Var'.dals  invaded  it,  did  not  ex- 
ceed 30,000  fighting  men,  they  became  abfolute 
mafters  of  the  province  in  Icfs  than  two  years.  A 
contemporary  author  gives  a  dreadful  account  of 
the  havock  which  they  made :  "  They  found  a 
province  well  cultivated,  and  enjoying  plenty,  the 

beauty 
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beauty  of  the  whole  earth.     They   carried  their 
deftrudive  arms  into  every  corner  of  ic ;    they  dif- 
peopled  it  by  their  devaftations;  exterminating    , 
every  thing  with  fire  and  fword.     They  did  not 
even  fpare  the  vines,  and  fruit  trees,   that  thofe, 
to  whom    caves    and  inacceflible   mountains   had 
afforded  a  retreat,  might  find  no  nourifnment  of 
^ny  kind.     Their  hoftile  rage  could  not  be  fati- 
ated,  and  there  was  no  place  exempted  from  the 
cffeds  of  it.     They   tortured  their  prifoners  with 
the  moft'  exquifite  cruelty,  that  they   might  force 
from  them  a  difcovery  of  their  hidden  treafures. 
The  more  they  difcovered,    the   more  they   ex- 
pected,  and   the  more  implacable   they   became. 
J^either  the  infirmities  of  age  nor  of  fex  ;  neither 
the  dignity  of  nobility,    nor  the   fandlity  of  the 
facerdorai  office,  could  mitigate  their  fury  ;   but 
the  more  illuftrious  their  prifoners  v/ere,  the  more 
barbaroufly    they    infulted    them.     The    publick 
buildings  v^^hich  refiQed  the  violence  of  the  flames, 
they  levelled  with  the  ground.     They  left  many 
cities   without   an    inhabitant.      When  they   ap- 
proached any  fortified  place,  which  their  undif- 
ciplined  army  could  not   reduce,    they   gathered 
together  a  multitude  of  prifoners,  and  putting  them 
to  the  fword,  left  their  bodies  unburied,    that  the 
(lench  of  the  carcafies  might  oblige  the  garrilbn 
to  abandon  it."     Vidor  Vitenfis  de  perfecutions 
Africana  ap.  Bibl.  Patrum.  vol.  viii.  p.  066,     St., 
Auguftin,  an  African,  and  a  contemporary  author, 
gives  a  fimilar  defcription  of  their  cruel cies,  Opera 
vol  X.  p.  372.  edit,   i6i6.— About  an  hundred 

years 
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years  after  the  fettlement  of  the  Vandals  in  Africa, 
Belifarius  attacked  and  difpoffeffed  them.  Pro- 
copius,  a  contemporary  hiflorian,  defcribes  the 
devaftation  which  that  war  occafioned.  "  Africa^ 
fays  he,  was  fo  entirely  difpeopled,  that  one 
might  travel  feveral  days  in  it  without  meeting 
one  man ;  and  it  is  no  exaggeration  to  fay,  that 
in  the  courfe  of  the  war  five  millions  of  perfons 
periflied."     Proc.  hifl.  Arcana,  cap.  18.  ap.  Byz. 

Script,  vol.  i.   315. 1  have  dwelt  longer  upon 

the  calamities  of  this  province,  becaufe  they  arc 
defcribed  not  only  by  contemporary  authors,  but 
by  eye-witneffes.  The  prefent  ftate  of  Africa  con- 
firms their  teftimony.  Many  of  the  mod  flourilh- 
ing  and  populous  cities  with  which  it  was  filled, 
were  fo  entirely  ruined,  that  no  veftiges  remain 
to  point  out  where  they  were  fituated.  That  fer- 
tile territory  which  fuilained  the  Roman  Empire 
lies  in  a  great  meafure  uncultivated;  and  that 
province,  which  Vi6lor  in  his  barbarous  Latin 
called  Speciqfitas  totius  terr^ florentis^  is  now  there- 
treat  of  pirates  and  banditti. 

fj  ^  While  the  Vandals  laid  wafte  one  part  of  the 

^  Empire,  the  Huns  defolated  the  reft  of  it.     Of  all 

the  barbarous  tribes  they  w<^re  the  fierceft  and 
moll  formidable.  Ammianus  Marcellinus,  a  con- 
temporary author,  and  one  of  the  beft  of  the  later 
hiftorians,  gives  an  account  of  their  policy  and 
manners.  They  nearly  relemble  thofe  of  the  Scy- 
thians defcribed  by  the  ancients,  and  of  the  Tartars 

9  known 
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known  to  the  moderns.  In  fonie  parts  of  their 
charaflcr,  and  in  fcveral  of  their  cuftoins,  they 
refemble  the  favages  in  North  America.  Their 
paflion  for  war  and  aflion  was  extreme.  "  As  in 
polifhed  focleties  (fays  Ammianus)  eafe  and  tran- 
quillity are  courted,  they  delight  in  war  and  dan- 
gers. He  who  falls  in  battle  is  reckoned  happy. 
They  who  die  of  old  a-e  or  of  difeafe  are  deemed 
infamous.  They  boaft, .  with  the  utmoU  exulta- 
tion, of  the  number  of  enemies  whom  they  have 
ilain,  and  as  the  mod  glorious  of  all  ornaments, 
they  fallen  the  fcalps  of  tlwfe  who  have  fallen  by  JCdiJpi 
their  hand  to  the  trappings  of  their  horfes."  Am- 
mian.  Marc.    lib.  xxxi.    p.  477.    edit.    Gronov. 

Lugd.  169J. Their  incurfions  into  the  Empire 

began  in  the  fourth  century  ^  and  the  Romans, 
though  no  flrangers,  by  that  time,  to  the  effects 
of  barbarous  rage,  were  aftoniflied  at  the  cruelty 
of  their  devaftations.  Thrace,  Pannonia,  and 
Illyricum,  were  the  countries  which  they  firfl  laid 
defolate.  As  they  had  no  thoughts  of  fettling  in 
Europe,  their  inroads  v/ere  frequent,  and  Proco- 
pius  computes  that  in  each  of  thefe,  at  a  micdium, 
two  hundred  thoufand  perfons  perifhed,  or  were 
carried  off  as  ilaves.  Procop.  hift.  A.rcan.  ap. 
Byz.  Script,  vol.  i.  316.  Thrace,  the  befl:  culti- 
vated province  in  that  quarter  of  the  Em.pire,  w^as 
converted  into  a  deferr,  and  when  Prifcus  accom- 
panied the  ambafladors  fent  to  Attila,  there  were 
no  inhabitants  in  feme  of  the  cities,  but  a  few 
miferable  people  who  had  taken  fhelter  among  the 
ruins  of  the  churches  •,  and  the  fields  v/ere  covered 
Vol.  L  R  with 
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with  the  bones  of  thofe  who  had  fallen  by  the 
fword.     Prifcus  ap.  Byz.  Script,  vol.  i.  34.  Attila 
JLllL  became  King  of  the  Huns,   A.  D.  434.     He  is 

one  of  the  greatefl  and  mod  enterprizing  con- 
querors mentioned  in  hiftory.  He  extended  his 
Empire  over  2II  the  vaft  countries,  comprehended 
under  the  general  names  of  Scythia  and  Germany 
in  the  ancient  divifion  of  the  world.  While  he 
was  carrying  on  his  wars  againll  the  barbarous 
nations,  he  kept  the  Roman  Empire  under  per- 
petual apprehenfions,  and  extorted  vaft  fubfidies 
from  the  timid  and  effeminate  monarchs  who  go- 
verned it.  In  the  year  451,  he  entered  Gaul,  at 
the  head  of  an  army  compofed  of  all  the  various 
nations  which  he  had  fubdued.  It  was  more  nu- 
merous than  any  with  which  the  barbarians  had 
hitherto  invaded  the  Empire.  The  devaftations 
which  he  committed  were  horrible  •,  not  only  the 
open  country,  but  the  moft  flourifhing  cities  were 
defolated.  The  extent  and  cruelty  of  his  devafta- 
tions are  defcribed  by  Salvianus  de  Gubernat,  Dei, 
edit.  Baluz.  Par.  1669.  p.  139,  &c.  and  by  Idatius 
ubi  fupra,  p.  1235.  Aetius  put  a  ftop  to  his  pro- 
grefs  in  that  country  by  the  famous  battle  of 
Chalons,  in  which  (if  we  may  believe  the  hifto- 
rians  of  that  age)  three  hundred  thoufand  perfons 
perifned.  Idat.  ibid.  Jornandes  de  rebus  Geticis 
ap.  Grot.  Hift.  Gothor.  p.  671.  Amft.  1665.  But 
next  year  he  refolved  to  attack  the  center  of  the 
Empire,  and  marching  into  Italy,  wafted  it  with 
rage,  inflamed  by  the  fenfe  of  his  late  difgrace. 
What  Italy  fuffered  by  the  Huns  exceeded  all  the 
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calamities  which  the  preceding  incurfions  of  the 
barbarians  had  brought  upon  it.  Conringius  has 
colleded  fcveral  paflages  from  the  ancient  hiito- 
rians,  which  prove  that  the  devaftations  committed 
by  the  Vandals  and  Huns  in  the  countries  fituat- 
cd  on  the  banks  of  the  Rhine,  were  no  lefs  cruel 
and  fatal  to  the  human  race.  Exercitatio  de 
iirbibus  Germanise,  Opera,  vol.  i.  488.  But  it 
is  endlefs,  it  is  fhocking  to  follow  thefe  de- 
ftroyers  of  mankind  through  fo  many  fcenes  of 
horror,  and  to  contemplate  the  havock  which  they 
made  of  the  human  fpecies. 

% 

But  the  ftate  in  which  Italy  appears  to  have 
been,  during  feveral  ages,  after  the  barbarous 
nations  fettled  in  it,  is  the  moil  decifive  proof  of 
the  cruelty  as  v/ell  as  extent  of  their  devaftations. 
Whenever  any  country  is  thinly  inhabited,  treds 
and  fhrubs  fpring  up  in  the  uncultivated  fields, 
and  fpreading  by  degrees  form  large  forefts  j  by 
the  overflowing  of  rivers,  and  the  ftagnating  of 
waters,  other  parts  of  it  are  converted  into  lakes 
and  marfhes.  Ancient  Italy,  the  feat  of  the  Ro- ' 
man  elegance  and  luxury,  v/as  cultivated  to  the 
highell  pitch.  But  fo  efiedlually  did  the  devafta- 
tions of  the  barbarians  deftroy  all  the  effects  of 
their  induftry  and  cultivation,  that  in  the  eighth 
century  Italy  appears  to  have  been  covered  with 
forefts  and  marlhes  of  vaft  extent.  Muratori 
enters  into  a  long  detail  concerning  the  fituation 
and  limits  of  thefe  ;  and  proves  by  the  moft  au- 
thentick  evidence,  that  great  tra6ls  of  territory, 
in  all  the  different  provinces  of  Italy,  were  either 
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over-run  with  wood,   or  laid  under  water.     Nor 
did  thefe  occupy  par:s   of  the  country  naturally 
barren  or  of  little  value,    but   were   fpread  over 
diftridls,    which   ancient   writers    reprefent  as  ex- 
tremely fertile,    and  which  at  prefent  are  highly 
cultivated.      Muratori  Anciquitates  Italicas  medii 
ssvi,  diflert.  xxi.  v.  ii.  p.  149.  153,  &c.     Aftrong 
proof  of  this   occurs  in  a  dcfcription  of  the  city 
of  Modena,    by  an  author  of  the  tenth  century. 
Murat,  Script.  Rerum  Italic,  vol.  ii.  pars  ii.  p.  691. 
The  flate  of  defolation  in  other  countries  of  Eu- 
rope feems  to  have  been  the  fame.     In  many  of 
the   moft  early    charters    now  extant,    the  lands 
granted  to  monafleries  or  to  private  perfons,  are 
diftinguiflied  into  fuch  as  are  cultivated  or  inha- 
bited, and  fuch  as  were  eremij  defolate.     In  many 
inltances,  lands  are  granted  to  perfons  becaufe  they 
had  taken  them  from  the  defert,  ah  eremo,  and  had 
cultivated  and  planted  them  with  inhabitants.  This 
appears  from  a  charter  of  Charlemagne,  publifhed 
by  Eckhart  de  rebus  Francire  Orientalis,  vol.  ii. 
p.  864,  and  from  many  charters  of  his  fuccefTors 
quoted  by  Du  Cange  voc.  Eremus. — Wherever  a 
right  of  property  in  land  can  be  thus  acquired,  it 
is  evident  that  the  country  mull  be  extremely  de- 
folate, and  thinly  peopled.     The  firft  fettlers  in 
jl^dUty^.        America  obtained  pofTefTion  of  land  by  fuch  a  title. 
Whoever  was  able  to  clear  and  to  cultivate  a  field, 
was  recognized  as  the  proprietor.     His   induftry 
merited  fuch  a  recompence.     The  grants  in  the 
charters  which  I  have  mentioned  flow  from  afimi- 
lar  principle,  and  there  muft  have  been  fome  re- 
femblance  in  the  flate  of  the  countries. 

MURA- 
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MuR  ATORi  adds,  that  during  the  eighth  and  ninth 
centuries,  Italy  was  greatly  infefted  by  wolves  and  - 
other  wild  bealts:  another  mark  of  its  being-  deRi- 
tute  of  inhabitants.  Murat.  Antiq.  vol.  ii.  p.  163. 
Thus  Italy,  the  pride  of  the  ancient  world  for  its 
fertility  and  cultivation,  was  reduced  to  the  flate  of 
a  country  newly  peopled,  and  rendered  habitable. 

I  AM  fenGble,  not  only  that  feme  of  thefedefcrip- 
tions  of  the  devaflations  which  I  have  quoted,  may 
be  exaggerated,  but  that  the  barbarous  tribes,  in 
making  their  fettlements,  did  not  proceed  inva- 
riably in  the  fame  manner.  Some  of  them  feemed 
to  be  bent  on  exterminating  the  ancient  inhabitants  j 
others  were  more  difpofed  to  incorporate  with  them. 
It  is  not  my  province  either  to  enquire  into  the 
caufes  which  occafioned  this  variety  in  the  conducfl* 
of  the  conquerors,  or  to  defcribe  the  flate  of  thofe 
countries  where  the  ancient  inhabitants  were  treat- 
ed mofl  mildly.  Th»  fads  which  I  have  produced 
are  fufficient  to  prove  that  the  deftrudion  of  the 
human  fpecies,  occafioned  by  the  hoftile  invafions 
of  the  northern  nations,  and  their  fubfequent  fet- 
tlements, was  much  greater  than  many  authors  leem 
to  imagine. 

NOTE  VL     Sect.  I.  p.  14.  [F]. 

I  HAVE  obferved,  Note  II.  that  our  only  certain 
information  concerning  the  ancient  flate  of  the 
barbarous  nations  rpufl  be  derived  from  the  Greek 
and  Roman  writers.  Happily  an  account  of  the 
inftitutions  and  cudoms  of  one  people,  to  v/hich 
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thofe  of  all  the  reft  feem  to  have  been  in  a  great 
meafure  fimilar,  has  been  tranfmitted  to  us  by 
two  authors,  the  moft  capable,  perhaps,  that  ever 
wrote,  of  obferving  them  with  profound  difcern- 
nient,  and  of  defcribing  them  with  propriety  and 
force.  The  reader  mud  perceive  that  I  have  Csefar 
and  Tacitus  in  my  eye.  The  former  gives  a  fhort 
account  of  the  ancient  Germans  in  a  few  chapters 
of  the  fixth  book  of  his  commentaries :  The  latter 
wrote  a  treatife  exprefsly  on  that  fubjedl.  Thefe 
are  the  mofl  precious  and  inftrudlive  monuments 
of  antiquity  to  the  prefent  inhabitants  of  Europe. 
From  them  we  learn, 

I.  That  the  ftate  of  Society  among  the  ancient 
Germans  was  of  the  rudeft  and  moft  fimple  form. 
They  fubfifted  entirely  by  hunting  or  by  paftu- 
rage.  Csef.  lib.  vi.  c.  21.  They  neglected  agri- 
culture, and  lived  chiefly  on  milk,  cheefe,  and 
flefh.  Ibid.  c.  22.  Tacitus  agrees  with  him  in 
moft  of  thefe  points  •,  De  morib.  Germ.  c.  14,  15. 
23.  The  Goths  were  equally  negligent  of  agri- 
culture. Prifc.  Rhet.  ap.  Byz.  Script,  v.  i,  p.  31. 
B.  Society  was  in  the  fame  ftate  among  the  Huns, 
who  difdained  to  cultivate  the  earth,  or  to  touch 
a  plough.  Amm.  Marcel,  lib.  xxxi.  p.  475,  The 
fame  manners  took  place  among  the  Alans;  ibid, 
p.  477.  While  fociety  remains  in  this  fimple 
ftate,  men  by  uniting  together  fcarcely  relinquifh 
any  portion  of  their  natural  independence.  Ac- 
cordingly we  are  informed,  2.  That  the  authority 
of  civil  government  was  extremely  limited  among 
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the  Germans.     During  times  of  peace  they  had 
no  common  or  fixed  magiftrate,  but  the  chief  men 
of  every  diilridl  difpenfed  juftice,  and  accommo- 
dated differences.     Csef.  ibid.  c.  23.     Their  Kings 
had  not  abfolute  or  unbounded  power;  their  au- 
thority  confided  rather  in  the  privilege  of  advifing, 
than  in  the  power  of  commanding.     Matters  of 
fmall  confequence  were  determined  by  the  chief 
men  ;    affairs  of  importance  by  the  whole  com- 
munity.    Tacit,  c.    7.   II.     The  Huns,    in   like 
manner,  deliberated  in  comnaon  concerning  every 
bufinefs  of  moment  to  the  fociety  -,   and  were  not 
fubjed:  to  the  rigour  of  regal  authority.     Amm. 
Marcel,  lib.  xxxi.    p.  474.     3.  Every  individual 
among  the  ancient  Germans  was  left  at  liberty  to 
chufe  whether  he  would  take  part  in  any  military 
cnterprize  which  was  propofed  ;    there  feems   to 
have  been  no  obligation  to  engage  in  it  impofed 
on  him  by  publick  authority.     *'  When   any  of 
the  chief  men  propofes  any  expedition,    fuch   as 
approve  of  the  caufe  and  of  the  leader  rile  up,  and 
declare  their  intention  of  following  him ;    thofe 
who  do  not  fulfil  this  engagement,  are  confidered 
as  deferters  and  traitors,   and  are  looked  upon  as 
infamous."     Csef.  ibid.  c.  23.      Tacitus   plainly 
points  at  the  fame  cuftom,  though  in  terms  more 
obfcure.     Tacit,  c.    11.     4.  As  every  individual 
was  fo  independent,  and  m after  in  fo  great  a  de- 
gree of  his  own  adtions,  it  became,  of  confequence, 
the  great  objed  of  every  pcrfon  among  the  Ger- 
mans who  aimed  at  being  a   leader,  to  gain  adhe- 
rents, and  attach  them  to  his  perfon  and  intereft. 
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Thefe  adherents  Csfar  calls  Amha^ii  and  Clienles, 
1.  e.  retainers  or  clients ;  Tacitus,  CcmiteSy  or  com- 
panions. The  chief  diftinclion  and  power  of  the 
leaders,  confided  in  being  attended  by  a  numerous 
band  of  chofen  youth.  This  was  their  pride  as 
well  as  ornament  during  peace,  and  their  defence 
in  war.  The  leaders  gained  or  preferved  the 
favour  of  thefe  retainers  by  prefents  of  armour, 
and  of  horfes  -,  or  by  the  profufe,  though  inele- 
gant hofpitality,  with  which  they  entertained  them. 
Tacit,  c.  14,  15.  5.  Another  confequence  of  the 
perfonal  liberty  and  independence  which  the  Ger- 
mans retained,  even  after  they  united  in  fociety, 
was  their  circumfcribing  the  criminal  jurifdidlion 
of  the  magiftrate  within  very  narrow  limits,  and 
their  not  only  claiming  but  exercifing  almoft  all  the 
,  rigtts  of  private  refentment  and  revenge.  Their 
magiftrates  had  not  the  power  either  of  imprifon- 
ing,  or  of  inflidling  any  corporal  punifhment  on  a 
free  man.  Tacit,  c.  7.  Every  perfon  was  obliged 
to  avenge  the  wrongs  which  his  parents  or  friends 
had  fuftained.  Their  enmities  were  hereditary, 
but  not  irreconcilable.  Even  murder  was  com- 
penfated  by  paying  a  certain  number  of  cattle. 
Tac.  c.  21.  A  part  of  the  fine  went  to  the  King, 
or  (late,  a  part  to  the  perfon  who  had  been  injured, 
or  to  his  kindred.     Ibid.  c.  iz. 

Those  particulars  concerning  the  inftitutions 
and  manners  of  the  Germans,  though  well  known 
to  every  perfon  converfant  in  ancient  literature,  I 
have  thought  proper  to  arrange  in  this  order,  and 
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to  Liy  before  fuch  of  my  readers  as  may  be  lefs 
acquainted  with  thefe  facts,  both  btfcaufe  they  con- 
firm the  account  which  I  have  given  of  the  flate 
of  the  barbarous  nations,  and  becaufe  they  tend 
to  illufcrate  all  the  obfervations  I  fhall  have  oc- 
cafion  to  make  concerning  the  various  changes  in 
their  groverninent  and  cuiloms.  The  laws  and 
cudoms  introduced  by  the  barbarous  nations  into 
their  new  fettlements,  are  the  beft  commentary  on 
the  writino;s  of  Csefar  and  Tacitus  j  and  their  ob- 
fervations  are  the  bed  key  to  a  perfect  knowledge 
of  thefe  laws  and  cuftoms. 

One  circumftance  with  refpedl  to  the  teflimonies 
of  Casfar  and  Tacitus  concerning  the  Germans,  me- 
rits attention.  C^far  wrote  his  brief  account  of 
their  manners  more  than  an  hundred  years  before 
Tacitus  compofed  his  treatife  De  moribus  Germa- 
norum.  An  hundred  years  make  a  confiderable  pe-  ^ 

riod  in  the  progrefs  of  national  manners,  efpeciaily 
if,  during  that  time,  thofe  people  who  are  rude 
and  unpolifhed  have  had  much  communication 
with  more  civilized  dates.  Tms  was  the  cafe  with 
the  Germans.  Their  intercourfe  with  the  Romans 
began  when  Caifar  croiTed  the  Rhine,  and  increafed 
prodigioufly  during  thq  interval  between  that 
event  and  the  time  when  Tacitus  fiouriflied.  Be- 
fides  this,  there  was  a  confiderable  difference  be- 
tween the  ftate  of  fociety  among  the  different 
tribes  of  Germans.  The  Suiones  v/ere  fo  much 
improved,  that  they  began  to  be  corrupted.  Tac. 
cap.  44.     The  Fenni  v/ereTo  barbarous,  that  it  is 

wonderful 


2S0 


PROOFS  A'ND  illustrations. 

wonderful  how  they  were  able  to  fubfift.  Ibid.  cap. 
46.  Whoever  undertakes  to  defcribe  the  manners 
of  the  Germans,  or  to  found  any  political  theory 
upon  the  ftate  of  fociety  among  them,  ought  care- 
fully to  attend  to  both  thelecircumftances. 

Before  I  quit  this  fubjed,  it  may  not  be  im- 
proper to  obferve,  that  though  fuccefTive  altera- 
tions  in  their  inftiiutions,  together  with   the  gra- 
dual progrefs  of  refinement,  have  made  an  entire 
change  in  the  manners  of  the  various  people  who 
conquered  the  Roman  Empire,  there  is  ftill  one 
race  of  men  nearly  in  the  fam.e  political  fituation 
with  theirs  when  they  firfl  fettled  in  their  new  con- 
quefls :  I  mean  the  various  tribes  and  nations  of 
Savages  in  North   America.     It  cannot  then  be 
confidered  either  as  a  digreiTion,  or  as  an  improper 
indulgence  of  curiofity>    to  enquire  whether  this 
fimilarity    in    their  political   ftate  has  occafioned 
any    refemblance    between    their    charadler    and 
maimers.      If  the  likenefs  turns  out  to  be  ftrik- 
ing,    it  is  a   ftronger  proof  that  a  juft   account 
has  been  given  of  the  ancient  inhabitants  of  Eu- 
rope, than  the  teftimony   even  of   Casfar  or  of 
Tacitus. 

I.  The  Americans  fubfift  chiefly  by  hunting  and 
fiihing.  Some  tribes  negled  agriculture  entirely. 
Among  thofe  who  cultivate  fome  fmall  fpot  near 
their  huts,  that,  together  with  all  works  of  labour, 
is  performed  by  the  women.  P.  Charlevoix  Jour- 
nal Hiftorique  d'un  Voyage  de  L'Amerique  4'^. 
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Far.  1744.  p.  334.  In  fuch  a  ftate  of  focicty,  the 
common  wants  of  men  being  few,  and  their  mutual 
dependence  upon  each  other  fmall,  their  union  is 
extremely  imperfedb  and  feeble,  and  they  continue 
to  enjoy  their  natural  liberty  almofl  unimpaired. 
It  is  the  firft  idea  of  an  American,  that  every  man 
is  born  free  and  independent,  and  that  no  power  on  > 
earth  hath  any  right  to  diminifn  or  circumfcribe 
his  natural  liberty.  There  is  hardly  any  appear- 
ance of  fubordination  either  in  civil  or  domeftic  go- 
vernment. Every  one  does  what  he  pleafes.  A  father 
and  mother  with  their  children,  live  like  perfons 
whom  chance  has  brought  together,  and  whom  no 
common  bond  unites.  Their  manner  of  educat- 
ing their  children  is  fuitable  to  this  principle.  They 
never  chaftife  or  punilli  them,  even  during  their 
infancy.  As  they  advance  in  years,  they  allow 
them  to  be  entirely  mailers  of  their  own  a6lions, 

and  refponfiblc  to  nobody.     Id.  p.  272,  273. 

2.  The  power  of  their  civil  magiftrates  is  extremely 
limited.  Among  mod  of  their  tribes,  the  Sachem 
or  chief  is  eledtive.  A  council  of  old  men  is  chofen 
to  afTift  him,  without  whofe  advice  he  determines 
no  affair  of  importance.  The  Sachems  neither  pof- 
fefs  nor  claim  any  great  degree  of  authority.  They 
propofe  and  intreat  rather  than  command.  The 
obedience  of  their  people  is  altogether  voluntary. 

Id.  p.  266.  268. 3.  The  favages  of  America 

engage  in  any  military  enterprize,  not  from  con- 
ftraint,  but  choice.  When  war  is  refolved,  a  chief 
arifes,  and  offers  himfelf  to  be  the  leader.  Such 
as  are  willing  (for  they  compel  no  perfon)  fland 

up 
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up  one  after  another,  and  fing  their  war  fong.  But 
if  after  this,  any  of  thefe  fhould  refufe  to  follow 
the  leader,  to  whom  they  have  engaged,  his  life 
would  be  in  danger,  and  he  would  be  confidered 
as  the  mod  infamous  of  all  men.     Id.  p.  217,  218. 

• 4.  Such  as  engage  to  follow  any  leader,  ex- 

pedl  to  be  treated  by  him  with  great  attention  and 
refpecl ;  and  he  is  obliged  to  make  them  prefents 

of  confiderable  value.     Id.  p.  2x8. 5.  Among 

the  Americans,  the  inagiftrate  has  fcarcely  any  cri- 
minal jurifdidlion.  Id.  p.  272.  Upon  receiving  any 
injury,  the  perfon  or  family  offended,  m.ay  inflidl 
what  punifhment  they  pleafe  on  the  perfon  who 
was  the  author  of  it.     Id.  p.  274.     Their  refent- 
ment  and  defire  of  vengeance  are  exceffive  and  im- 
placable. Tim^e  can  neither  extinguifh  nor  abate  it. 
It  is   the  chief  inheritance  parents  leave  to  their 
children  j  it  is  tranfmitted  from  generation  to  ge- 
neration, until  an  occafion  be  found  of  fatisfying 
it.  Id.  p.  309.     Sometimes,  however,  the  offended 
party  is  appeafed.     A  compenfation  is  paid  for  a 
murder  that  has  been  committed.     The  relations 
of  the  deceafed  receive  it ;    and  it  confifls  moft 
commonly  of  a  captive  taken  in  war,  who  being 
fubflituted  in  place  of  the  perfon  who  was  mur- 
dered, alTumes  his  name,  and  is  adopted  into  his 
family.     Id.    p.  274.     The  refemblance  holds  in 
many  other  particulars.      It   is  fufiicient  for  my 
purpofe  to  have  pointed  out  the  fimilarity  of  thofe 
great  features  which  diflinguifh  and  charaflerize 
both    people.      Bochart,    and    other    philologifls 
of  the  laft  century,    who,    with   more   erudition 
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than  fciencc,  endeavoured  to  trace  the  migrations 
of  various  nations,  and  who  were  apt,  upon  the 
flighted  appearance  of  refemblance,  to  find  an  afH- 
nity  between  nations  far  removed  from  each  other, 
and  to  conclude  that  they  were  defcended  from  the 
fame  anceftors,  would  hardly  have  failed,  on  view- 
ing fuch  an  amazing  fimilarity,  to  pronounce  with 
confidence,  "  That  the  Germans  and  Americans 
mull  be  the  fame  people."  Bat  a  philofcphcr  will 
fatisfy  himfelf  with  obferving,  "  That  the  charac- 
ters of  nations  depend  on  the  (late  of  fociety  in 
v^hich  they  live,  and  on  the  political  inftitutions 
eftablifhed  among  them  -,  and  that  the  human  mind, 
whenever  it  is  placed  in  the  fame  fituation,  will,  in 
ao-es  the  mod  didant,  and  in  countries  the  moil  re- 
mote,  alTume  the  fame  form,  and  be  dlftinguiihed 
by  the  fame  manners," 

I  HAVE  pufhed  the  comparifon  between  the 
Germans  and  Americans  no  farther  than  was  ne- 
ceflary  for  the  illuftration  of  my  fubjed.  I  do  not 
pretend  that  the  Hate  of  fociety  in  the  two  coun- 
tries was  perfectly  fimilar.  Many  of  the  German 
tribes  were  more  civilized  than  the  Americans. 
SomiC  of  them  were  not  unacquainted  with  agri- 
culture; almoft  all  of  them  had  flocks  of  tame 
cattle,  and  depended  for  the  chief  part  of  their 
fubfiftence  upon  thefe.  Molt  of  the  American 
tribes  fubfift  by  hunting,  and  are  in  a  ruder  and 
more  fimple  (late  than  the  ancient  Germans.  The 
refemblance,  however,  between  their  condition,  is 
greater  perhaps  than  any  that  hiftory  affords  an 

opportunity 
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opportunity  of  obferving  between  two'races  of  un- 
civilized nations,  and  this  has  produced  a  furpriz- 
ing  fimilarity  of  manners. 

NOTE  VIL     Sect.  L  p.  14.    [G]. 

The  booty  gained  by  an  army  belonged  to  the 
army.  The  King  himfelf  had  no  part  of  it  but 
what  he  acquired  by  lor.  A  remarkable  inllancc 
of  this  occurs  in  the  hiftory  of  the  Franks.  The 
army  of  Clovis,  the  founder  of  the  French  mo- 
narchy, having  plundered  a  church,  carried  off, 
among  other  facred  utenfiis,  a  vafe  of  extraordinary 
fize  and  beauty.  The  biihop  fent  deputies  to 
Clovis,  befeeching  him  to  reftore  the  vafe,  that  it 
might  be  again  employed  in  the  facred  fervices  to 
which  it  had  been  confecrated.  Clovis  defired 
the  deputies  to  follow  him  to  SoifTo'ns,  as  the 
booty  was  to  be  divided  in  that  place,  and  pro- 
mifed,  that  if  the  lot  fhould  give  him  the  difpofal 
of  the  vafe,  he  would  grant  what  the  bifhop  de- 
fired.  When  he  came  to  SoiiTons,  and  all  the 
booty  was  placed  in  one  great  heap  in  the  middle 
of  the  army,  Clovis  intreated,  that  before  making 
the  divifion,  they  would  give  him  that  vafe  over 
and  above  his  fhare.  All  appeared  willing  to  gra- 
tify the  King,  and  to  comply  with  his  requefl:, 
when  a  fierce  and  haughty  foldier  lifted  up  his 
battle-axe,  and  ftriking  the  vafe  with  the  utmofl: 
violence,  cried  out  with  a  loud  voice,  "  You  fliall 
receive  nothing  here  but  that  to  which  the  lot  gives 
you  a  right."  Gregor.  Turon  Hiftor.  Francorum, 
lib.  ii.  c.  27.  p.  70.  par.  1610. 

r  NOTE 
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NOTE  VIIL     Sect.  L  p.  18.  [H]. 

The  hiftory  of  the  ellabliihment  and  progrefs 
of  the  feudal  fyilcm,  is  an  intereiliag  objedl  to  all 
the  nations  of  Europe.  In  fome  countries,  their 
jurifprudence  and  laws  are  flill  in  a  great  meafure 
feudal.  In  others,  many  forms  and  practices  efla- 
blifhed  by  cuflom,  or  founded  on  ftatutes,  took 
their  rife  from  the  feudal  law,  and  cannot  be  un- 
derftood  without  attending  to  the  ideas  peculiar  to 
it.  Several  authors  of  the  higheft  reputation  for 
genius  and  erudition,  have  endeavoured  to  illuf- 
trate  this.fubjedl,  but  they  have  left  many  parts  of 
it  obfcure.  I  lliall  endeavour  to  trace,  with  pre- 
cifion,  the  progrefs  and  variation  of  ideas  concern- 
ing property  in  land  among  the  barbarous  nations; 
and  Ihall  attempt  to  point  out  the  caufes  v/hich  in: 
troduced  thefe  changes,  as  well  as  the  effefts  which 
followed  upon  them.  Property  in  land  feems  to 
have  gone  through  four  fuccelTiv^e  changes  among 
the  people  who  fettled  in  the  various  provinces  of 
the  Roman  Empire. 

L  While  the  barbarous  nations  remained  in 

their  original  countries,  their  property  in  land  was 

only  temporary,  and  they  had  no  certain  limits  to 

their  pofifeflions.     After  feeding  their  flocks  in  one 

diftridt,  they  removed  with  them,  their  wives  and 

families,  to  another;  and  abandoned  that  likewife 

in  a  (hort  time.     They  were  not,  in  confequence  of 

this  imperfed  fpecies  of  property,  brought  under 

any  pofitive  or  formal  obligation  to  ferve  the  com- 
munity ; 
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munity  ;  all  their  fervices  were  purely  voluntary* 
Every  individual  was  at  liberty  to  chufe  how  far  he 
would  contribute  towards  carrying  on  any  military 
enterprize.  If  he  followed  a  leader  in  any  expedi- 
tion, it  was  from  attachment,  not  from  a  fenfe  of 
obligation.  The  cleared  proof  of  this  has  been 
produced  in  Note  VI.  While  property  continued 
in  this  (late,  we  can  difcover  nothing  that  bears  any 
refemblance  to  a  feudal  tenure,  or  to  the  fubordi- 
nation  and  military  fervice  which  the  feudal  fyflem 
introduced. 

IT.  Upon  fettling  in  the  countries  which  they 
had  fubdued,  the  vidorious  troops  divided  the 
conquered  lands.  Whatever  portion  of  them  fell 
to  a  foldier,  he  feized  as  the  recompence  due  to 
his  valour,  as  a  fettlement  acquired  by  his  own 
fword.  He  took  poflefTion  of  it  as  a  freemaan  in 
full  property.  He  enjoyed  it  during  his  own  life, 
and  could  difpofe  of  it  at  pleafure,  or  tranfmit  it  as 
an  inheritance  to  his  children.  Thus  property  in 
land  became  fixed.  It  was  at  the  fame  time  allo- 
dial^ i.  e.  the  pofTeiTor  had  the  entire  right  of 
property  and  dominion  ;  he  held  of  no  fovereign 
or  fuperior  lord,  to  whom  he  was  bound  to  do 
homage,  and  perform  fervice.  But  as  thefe  new 
proprietors  v/ere  in  fome  danger  (as  has  been  ob- 
ferved  in  the  text)  of  being  diHurbed  by  the 
remainder  of  the  ancient  inhabitants,  and  in  ftiii 
greater  danger  of  being  attacked  by  fucceflive 
colonies  of  barbarians  as  fierce  and  rapacious  as 
themfelves,  they  faw  the  necefllty  of  coming  under 

obligations 
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obligations  to  defend  the  comn-iunity,  more  ex- 
plicit than  thofe  to  which  they  had  been  fubje6t 
in  their  original  habitations.  On  thi>  account, 
immediately  upon  their  fixing  in  their  new  fettle- 
ments,  every  freeman  became  bound  to  take  arms 
in  defence  of  the  community,  and  if  he  refufed 
or  neolc6trd  fo  to  do,  was  liable  to  a  confiderable 
penaltv.  I  do  not  mean  th.u  any  contrail  of  this 
kind  was  formally  concluded,  or  n^iutualiy  ratified 
by  any  legal  folemnity.  It  was  eflablifhed  by 
tacit  confent,  like  the  other  compads  v»'hich  hold 
fociety  together.  Their  mutual  fecurity  andpre- 
fervation  made  it  the  intereil  ot  all  to  recog- 
nize its  authoriiy,  and  to  enforce  the  obfcrvation 
of  it.  ¥/e  can  trace  back  this  new  obligation  on 
the  proprietors  of  land,  to  a  very  early  period  in 
the  hiflory  of  the  Franks.  Chilperic,  v.ho  began 
his  reign  A.  D.  562,  exacled  a  fine,  bannos  jujjit . 
exigiy  from  certain  perlons  who  had  refuied  to 
accompany  him  in  an  expedition.  Gregor.  Turon, 
lib.  V.  c.  26.  p.  211.  Childibert,  who  began  his 
reign  A.  D.  ^yG,  proceeded  in  the  fame  manner 
againft  others  who  had  been  guilty  of  a  like  crime. 
Id.  lib.  vii.  c.  42.  p.  342.  Such  a  fine  could  not 
have  been  exaded  whil-e  property  continued  in  its 
firfl;  ftate,  and  military  fervice  v/as  entirely  volun- 
tary. Charlemagne  ordained,  that  every  freeman 
who  poiTeired  five  mann,  i.  e.  fixty  acres  of  land, 
in  property^  fhould  march  in  peribn  againft  the 
enemy.  C^ripirul.  A.D.  807.  Louis  leDebonnaire, 
A.  D.  81^,  granted  lands  to  certain  Spaniarvis  who 
fled  from  the  Saracens,  and  allowed  them  to  letfle 
Vol.  L  S  hi 
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in  his  territories,    on  condition  that  they  fhould 
ferve  in  the  army  like  other  free  men,  Capitul.  vol.  i. 
p.  500.     By  land  pofTefTed  hi  property^  which  is 
mentioned  in   the  law  of  Charlemasne,  we  are  to 
underfland,  according  to  the  flile  of  that  age,  al- 
lodial land  J  diodes  and  proprietas  ahduni  and  pro- 
prium  being  words  perfectly  fynonimous.  Da  Cange 
voce  Alodis,     The  cleared  proof  of  the  dillindfcion 
between  allodial  and  beneficiary  poiTeilion,  is  con- 
tained in  two  charters  publilhed  by  Muratori,   by 
which  it  appears  that  a  perfon  might  poffefs  one 
part  of  his  eftate  as  allodial,  which  he  could  difpofe 
of  at  pleafure,  the  other  as  a  heneficium^  of  which 
he  had  only  the  ufufrudl:,  the  property  returning 
to  the  fuperior  Lord  on  his  demife.     Antiq.   Ital. 
medii  svi,  vol.  i.  p.  559.   p^^)^.     The  fame  dif- 
tindlion  is  pointed  out  in  a  Capitulare  of  Charle- 
magne, A.  D.  812.  edit.  Baluz.   vol.  i.    p.   491. 
Count  Everard,  who  married  a  daughter  of  Louis 
le  Debonnaire,  in  the  curious  teftament,  by  wHich 
he  difpofjs   of   his  vail  efiate  among  his   child- 
ren, diflinguifhes  betv/een  v/hat  he  pofTeiTed  pro- 
pYUtate^  and  what  he  held  heneficio^  and  it  appears 
that   the  greater   part  was   allodial.     A.  D.  ^'^y, 
Aub.    Mirs^i  Opera   Dipiomatica  Lovan.    1723. 
Vol.     p.  19. 

In  the  fame  manner  Liher  homo  is  commonly 
oppofed  to  F^Jfus  or  FaJJdllus  -,  the  former  denotes 
an  allodial  proprietor,  the  latter  one  who  held  of 
a  fuperior.  Thefe  free  men  were  under  an  obli- 
gation to  ferve  the  flate ,  and  this  duty  was  con- 

fidered 
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fidercd  as  fo  facred,  that  free  men  were  prohibited 
from  entering  into  holy  orders  unlefs  they  had 
obtained  the  confent  of  the  fovereign.  The  reafon 
given  for  this  in  the  ftatute  is  remarkable,  "  For 
we  arc  informed  that  fome  do  fo,  not  fo  much 
out  of  devotion,  as  in  order  to  avoid  that  military 
fervice  which  they  are  bound  to  perform.  Capitul. 
lib.  i.  §  114.  If,  upon  being  fummoned  into 
the  field,  any  free  man  refufed  to  obey,  a  full 
Herehannum^  i.  e.  a  fine  of  fixty  crov/ns,  was  to 
be  exa6led  from  him  according  to  the  law  of  the 
Franks."  Capit.  Car.  Magn.  ap.  Leg.  Longob. 
lib.  i.  tit.  14.  §  13.  p.  5^9.  This  exprefTion,  ac- 
cording to  the  law  of  the  Franks,  feems  to  im- 
ply that  both  the  obligation  to  ferve,  and  the 
penalty  on  thofe  who  difregarded  it,  were  coeval 
with  thelavv's  made  by  the  Franks  at  their  fird  fet- 
tlement  in  Gaul.  This  fine  was  levied  with  fuch 
rigour,  "  That  if  any  perfon  convidled  of  this 
crime  was  infolvent,  he  v/as  reduced  to  fervitude, 
and  continued'ia  that  flate  until  fuch  time  as  his 
labour  fhould  amount  to  the  value  of  the  herehan- 
nu?n'^  Ibid.  The  Emperor  Lotharius  rendered 
the  penalty  flill  more  fevere  ;  and  if  any  perfon 
pofTelTing  fuch  an  extent  of  property  as  made  it  in- 
cumbent on  him  to  take  the  field  in  perfon,  re- 
fufed to  obey  the  fummons,  all  his  goods  were  de* 
clared  to  be  forfeited,  and  he  himlelf  might  be 
punifhed  with  banilhm.ent,  Murat.  Script.  Ital, 
.vol.  i  pars  ii.  p.  15^, 

S  a  III.  Fro^ 


26o  PROOFS  AND  ILLUSTRATIONS. 

III.    Property   in   land   havingr  thus    become 
fixed    and    fubje(5l    to    military    fervice,    another 
change  was  introduced,  though   (lowly,  and  (lep 
by  ftep.     We   learn   from  Tacitus,  that  the  chi;rf 
.    mea  among  tlie  Germans  endeavoured  to  attach 
to   their    pc:rlons   and  interefts    certain   aJherents 
whom  he  calls  Comiles.     Tliefe  fought  under  their 
ftandard,    and  followed  them    in  all  their  eiiter- 
prizcs.     The  fam.e  cuftom  continued  among  them 
in  their  new    fettlemer.ts,    and  thofe  attached  or 
devoted  followers  were  called  fideles  ayUrufiioncs^ 
homines  in  trufte  Dominica^  Icudes,     Tacitus  informs 
vjs,  that  the  rank  of  a  Comes  was  deemed  honour- 
able-, De  morib.  Germ.  c.  13.     The  compofition, 
which  is  the  ftandard  by  which  we  muft  judge  cf 
the  rank  and  condition  of  perfons  in  the  middle 
ages,  paid  for  the  murder  of  one  in  trufte  Demi- 
nica.  was-triple  to  that   paid   for  the  murder  of  a 
freeman.    Leg:.  Salicor.  Tit.  44.  §  i.  &  2.     While 
the  Germans  remained  in  their  own  country  they 
courted  the  favour  of  thele  Ccmites  by  prefents  of 
arms  and  horfes,  and  by  hofpitality.    See  Note  VI. 
As  long  as  they  had  no  fixed  property  in  land, 
thefe  were  the  only  gifts  that  they  could  beftow, 
End  the  only  reward  which  their  followers  defired. 
But  upon  their  fettling  in  the  countries  which  they 
conquered,  and  xihtn  the  value  of  property  came 
to  be  underftood  among  them,    inllead  of  thofe 
flight  prefenrs,  the  Kings  and  chieftains  beftowed 
a   more  fubftantial  recompence  in   land  on  their 
adherents.     Thefe  grants  were  called  heneficia^  be- 

caufe 


PROOFS  AND  ILLUSTRATIONS.  261 

caufe  they  were  gratuitous  donations;  and  honores^ 
becuufe  they  were  regarded  as  marks  of  dihindion. 
What  were  the  f^^rvices  originally  exacted  in  return 
for  thcfe  benejicia  cannot  be  determined  with  ab- 
folute  precifion  •,  becaufe  there  are  no  records  fo 
ancient.     When  allodial  poflclTions  were  firft  ren- 
dered feudal,  they  were  not,  at  once,  fubjecled  to 
ail  the  feudal  fervices.     The  tranfition  here,  as  in 
all    other    changes  of   importance,    was  gradual, 
As  tlie  great  object  of  a  feudal  vaffal  was  to  ob- 
tain protedlion,  when  allodial  proprietors  lirft  con- 
fen  ted  CO  become  vafTals   of  any  powerful  leader, 
they  continued  to  retain  as  much  of  their  ancient 
independence  as  was  confident  vnth  that  new  rela- 
tion.    The  homiage  which  they  did  to  the  fuperior 
of  whom  they  chofe  to  hold,  was  called  homagium 
planum,  and    bound    them  to  nothing  more  than 
fidelity,  but  v/ithout  any  obligation  either  of  mili- 
tary fervicc,  or  attendance  in  the  courts  of  their 
fuperior.     Of  this  homagium  planum  fome  traces, 
though  obfcure,  may  (till  be  difcovered.     BrufTel, 
torn.  i.  p.  97.    Among  the  ancient  writs  publifhed 
by  D.  D.   De  Vic  &  Vaifetre  hift.  de  Langued.  are 
a  great  many  which    they  call  homagia.      They 
leem   to  be  an  intermediate  tlep  between  the  ho- 
magium planum  mientioned    by    BrufTel,    and   the 
engaaem.ent  to   perform  complete  feudal  fervice. 
The  one  party  promifes    proteclion,   and  grants 
certain  caftles  or  lands,  the  other  engages  to  defend 
the  perfon  of  the  granter,  and  to  afTift  him  like- 
wife  in  defending  his  property  as  often  as  he  Hjail 

S3  be 
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be  fummoned  to  do  fo.  But  thefe  engasements 
are  accompanied  with  none  of  the  feudal  formali- 
ties, and  no  mention  is  made  of  any  of  the  other 
feudal  fervices.  They  appear  rather  to  be  a  mu- 
tual contract  between  equals,  than  the  eno-a^^e- 
ment  of  a  vaffal  to  perform  fervices  to  a  fuperior 
lord.  Preuves  de  i'hiiu  de  Lang.  torn.  ii.  173. 
Sc  paflim.  As  foon  as  men  .were  accuflomed  to 
thefe,  the  other  feudal  fervices  were  gradually  in- 
troduced. M.  de  Montefquieu  confiders  thefe 
heneficia  as  fiefs,  which  originally  fubjecfled  thofe 
who  held  them  to  military  fervice.  L'efpr.  des 
Loix,  1.  XXX.  c.  3.  &  16.  M.  L'abbe  de  Mably 
contends  that  fuch  as  held  thefe  were  at  firft  fub- 
jecled  to  no  other  fervice  than  what  was  incum- 
bent on  every  free  maan.  Obfervations  fur  Thiftoire 
de  France,  L  ^^6,  But  upon  comparing  their 
proofs  and  reafonings  and  conjedures,  it  feems  to 
be  evident,  that  as  every  free  man,  in  confequence 
of  his  allodial  property,  was  bound  to  ferve  the 
community  under  a  fevere  penalty,  no  good  reafon 
can  be  affigned  for  conferring  thefe  heneficia,  if 
they  did  not  fa bje<5l  fuch  as  received  them,  to 
fome  new  obligation.  Why  fliould  a  King  have 
•  fcripped  himfelf  of  his  domain,  if  he  had  not  ex- 
peded,  that,  by  parcelling  it  out,  he  might  acquire 
a  right  to  fervices  to  which  he  had  formerly  no 
title  ?  We  may  then  warrantably  conclude,  "  That 
as  allodial  property  fubjefted  thofe  who  polTefTed 
it  to  ferve  the  community,  fo  heyiefidal  fubjecled 
fuch  as  held  them,  to  perfonal  fervice  and  fidelity 

to 
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to  him  from  whom  they  received  thefe  lands.  Thefe 
heneficia  were  granted  originally  only  during  plea- 
fare.  No  circumftance  relating  to  the  cufloms  of 
the  middle  ages  is  better  afcertained  than  this ;  and 
innuiiierable  proofs  of  it  might  be  added  to  thofe 
produced  in  L'efprit  des  Loix,  1.  xxx.  c.  16.  and 
by  Du  Cange  voc.  hmeficiuin  &  feudum, 

IV.  But  the  pofTcfTion  of  benefices  did  not  con- 
tinue long  in  this  flate.     A  precarious  tenure  du- 
ring pleafure,  was  not  fufUcient  to  fatisfy  fuch  as 
held    it,    and   by  various    means  they   gradually 
obtained  the  confirmation  of  their  benefices  du- 
ring life.    Feudor.  lib.  tit.  i.     Du  Cange  produces 
feveral  quotations  from  ancient  charters  and  chro- 
nicles  in  proof  of  this  •,     Glofs,  voc.  Beneficium, 
After  this  it  was  eafy  to  obtain  or  extort  charters 
rendering  henefcia   hereditary,    firft  in  the  dired:  ' 
line,  then  in  the  collateral,  and  at  lad  in  the  fe- 
male line.  Leg.  Longob.  lib.  iii.  tit.  8.    Du  Cange, 
voc.  Beneficium, 

•  It  is  no  eafy  matter  to  fix  the  precife  time  when 
each  of  thefe  changes  took  place,  M.  I'Ab.  Mably 
conjedures  v^ith  fome  probability,  that  Charles 
Martel  firft  introduced  the  pra6lice  of  granting  ^^- 
neficiaiox\\i^\  Obfervat.  torn.  i.  p.  103.  160;  and 
that  Louis  le  Debx)nnaire  was  among  the  firft  who 
rendered  them  hereditary,  is  evident  from  the  au- 
thorities to  which  he  refers  \  Id.  429,  Mabillon 
however  has  publiihed  a  placitum  of  Louis  le  De- 
bonnaire,  A.  D.  860,  by  which  it  appears,  that  he 
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flill  continued  to  grant  fome  heneficia  only  during 
life.     De  re  Diplomatica,  lib.  vi.  p.  ^^7,,     In  the 
year  8S9,   Odo  King  of  France  granted  lands  to 
Ricabodo  fideli  fuo  jure  beneficiario  &  frudluario 
during  his  own  life;  and  if  hi^  fiiould  die,  and  a  fon 
were  born  to  him,  that  right  was  to  continue  du- 
ring the  life  of  hi^fon.     Mabillon  ut  fupra,  p.  c^c^6* 
This  was  an  intermediate  (lep  between  fiefs  merely 
during  life,    and    fiefs    hereditary    to    perpetuity. 
While  heneficia  continued  under  their   firft  form, 
and  were  held  only  during  pleafure,  he  who  granted 
them  not  only  exercifed  the  Dominium  or  preroga- 
tive of  fuperior  Lord,  but  he  retained  the  property, 
giving  his  vafi^al  only  the  ufufru^.     But  under  the 
latrerform,  when  they  became  hereditary,  although 
feudal   lawyers  continued   to   define    a    beyieficium 
agreeably  to  its  original  nature,  the  property  was 
in  effe<5t  taken  out  of  the  hands  of  the  fuperior 
lords,  and  lodged  in  thofe  of  the  vaflal.     As  foon 
as  the  reciprocal  advantages    of  the  feudal  mode 
of  tenure  came  to  be  underitood  by  fuperiors   as 
well  as  vafials,  that  fpecies  of  holding  became  fo 
agreeable   to  both,  that  not  only  lands,  but  cafual 
rents,  fuch  as  the  profits  of  a  toll,  the  fare  paid  at 
ferries,  &c.  the  falaries  or  perquifites  of  ofiices, 
and  even  penfions  themfelves,  were  granted  and 
held  as  fiefs ;    and  military  fervice  was  promifed 
and  exa6led  on  account  of  thefe.     Morice  Mem. 
pour  fervir  de  preuves  a  I'hift.  dc  Bretagne,  tom.  ii. 
78.  690.    Brufiel,  tom.  i.  p.  41.     How  abfurd  fo- 
ever  it  may  feem  to  grant  or  to  hold  fuch  preca- 
rious 
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rious  and  cafual  property  as  a  fief,  there  are  in- 
flanres  of  feudal  tenures  ftill  more  finoiular.     The 
profits  arifing  from  the  mafies  faid  at  an  altar,  were 
properly  an  ecclefiaflical  revenue,  belonging  to  the 
clergy  of  tlie  church  or  monaftery  which  performed 
that  duty,  but  thefe  were  fometimes  feized  by  the 
powerful  barons.     In  order  to  afcertain  their  right 
to  them,  they  held  them  as  fiefs  of  the  church, 
and  parcelled  them  out  in  the  fame  manner  as  other 
property  to  their  fub-vaflals.     Bouquet,  recueil  des 
hift.  vol.  X.  238.  480.  The  fame  fpirit  of  encroach- 
ment   v/hich    rendered    fiefs    hereditary,    led   the 
nobles  to  extort  from   their  fovereigns  hereditary 
grants  of  offices.     Many  of  the  great  offices  of  the 
crown  became  hereditary  in  molt  of  the  kingdoms 
in   Europe  •,    and  lo  confcious  were  monarchs  of 
this  fpirit  of  ufurpation  among  the  nobility,  and 
fo  folicitotis  to  guard  againft  it,  that,  on  fome  oc- 
cafions,  they  obliged  the  perfons  whom  they  pro- 
moted to  any  office  of  dignity,  to  grant  an  obliga- 
tion that  neither  they,  nor  their  heirs,  (hould  claim 
it  as  belonging  to  them  by  hereditary  right.     A 
remarkable  inftance  of  this  is  produced,  Mem.  de 
I'Acad.  des  Infcript.  tom  xxx.  p.  595.     Another 
occurs  in  the  Thefaur.  anccdot.  publilhed  by  Mar- 
tene  &  Durand,  vol.  i.  p.  873. — This  revolution  in 
property  occafioned  a  change  correfponding  to  it 
in  political  government;    the  great  valTals  of  the 
crown,  as  they  acquired  fuch  extenfive  pofTeffions, 
ufurped  a  proportional  degree  of  power,  deprefTed 
the  jurifdidion  of  the  crown,    and  trampled   on 
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the  privileges  of  the  people.  It  is  on  account 
of  this  connection,  that  it  becomes  an  object  of 
importance  in  hiftory  to  trace  the  progrefs  of 
feudal  property,  for,  upon  difcovering  in  what 
flate  property  was  at  any  particular  period,  we 
may  determine  with  precifion  what  was  the  degree 
of  power  poffefTed  by  the  King  or  by  the  nobility 
at  that  juncture. 

One  circumftance  more,  with  refpedl  to  the 
changes  which  property  underwent,  deierves  atten- 
tion.  I  have  fnewn,  that  when  the  various  tribes 
of  barbarians  divided  their  conquefts  in  the  fifth 
and  iixth  centuries,  the  property  v/hich  they  ac- 
quired was  allodial  %  but  in  feveral  parts  of  Eu- 
rope, property  had  become  almoft  entirely  feudal 
by  the  beginning  of  the  tenth  century.  The  for- 
mer fpecies  of  property  feems  to  be  fo  much  bet- 
ter and  more  defirable  than  the  latter  •,  that  fuch  a 
change  appears  furprifing,  efpecially  when  wc  are 
informed  that  allodial  property  was  frequently 
converted  into  feudal,  by  a  voluntary  deed  of  the 
pofTefTor.  The  motives  which  determined  them 
to  a  choice  fo  repugnant  to  the  ideas  of  modern 
times  concerning  property,  have  been  inveftigated 
and  explained  by  M.  de  Montefquieu  with  his  ufual 
difcernment  and  accuracy,  lib.  xxxi.  c.  8.  The 
moft  confiderable  is  that  of  v>'hich  v;e  have  an  hint 
in  Lambertus  Ardenfis,  an  ancient  writer  quoted 
by  Du  Cange,  voce  Alodis.  In  thofe  times  of  anar- 
chy and  diforder  which  became  general  in  Europe 
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after  the  death  of  Charlemagne,  when  there  v/as 
fcarcely  any  union  among  the  different  members 
of  the  community,  and  individuals  Vv^ere  expofed, 
fingle  and  undefended  by  government,  to  rapine 
and  oppreffion,  it  became  neceflary  for  every  man 
to  have  a  pov/erful  protestor,  under  whofe  banjier 
he  might  range  himfelf,  and  obtain  fecurity  againft 
enemies  whom  he  could  not  fingly  oppofe.  For 
this  reafon  he  relinquifhed  his   allodial    indepen- 

'  dence,  and  fubjefted  himfelf  to  the  feudal  fervices, 
that  he  might  find  fafety  under  the  patronage  of 
fome  refpedable  fuperior.  In  fome  parts  of  Eu- 
rope, this  change  from  allodial  to  feudal  property 
became  fo  general,  that  he  v/ho  pofTefTed  land  had 
no  longer  any  liberty  of  choice  left.  He  was 
obliged  to  recognize  fome  liege  lord,  and  to  hold 
of  him.  Thus  Beaumanoir  informs  us,  that  in 
the  counties  of  Clennont  and  Beauvois,  if  the  Lord 
or  Count  difcovered  any  lands  within  his  jurifdic- 
tion,  for  which  no  fervice  was  performed,  and 
which  paid  to  him  no  tax  or  cuftoms,  he  mighc 
inftantly  feize  it  as  his  own ;  for,  fays  he,  accord- 
ing to  our  cuflom  no  man  can  hold  allodial  pro- 
perty.    Coufl:.  ch.  24.  p.  123.     Upon  the  fame 

'  principle  is  founded  a  maxim,  which  has  at  length 
become  general  in  the  law  of  France,  'Nulle  terre 
fans  Seigneur,  In  other  provinces  of  France,  allo- 
dial property  feems  to  have  remained  longer  una- 
lienated, and  to  have  been  more  highly  valued.  A 
vail  number  of  charters,  containing  grants,  or  fales, 
or  exchanges  of  allodial  lands  in  the  province  of 
Languedoc,  are  publillied  Hifl.  gener.  de  Langued. 
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par  D.  D.  De  Vic  &  Vaifette,  tcm.  ii.  During  the 
rinth,  tenth,  and  great  pare  of  the  eleventh  cen- 
tury, the  property  in  that  province  Teems  to  have 
been  entirely  allodiah  and  Icarcely  any  mention  of 
feudal  tenures  occurs  in  the  deeds  of  that  councry. 
The  (late  of  property,  during  thefe  centuries,  feems 
to  have  been  perfedly  fimilar  in  Caralonia,  and 
the  country  of  Roufliilon,  as  appears  from  the  ori- 
ginal charters  publifhed  in  the  Appendix  to  Petr. 
de  la  Marca's  trcatife  de  Marca  five  limite  Hifpa- 
nico.  Allodial  property  feems  to  have  continued 
in  the'  Low  Countries,  to  a  period  ftill  later. 
During  the  eleventh,  twelfth,  and  thirteenth  cen- 
turies, thii  ipecics  of  property  appears  to  have 
been  of  confidemble  extent.  Mirsei  opera  Diplom. 
vol.  i.  34,  74,  75,  83,  817,  296,  842,  847,  syS. 
Some  vefliges  of  allodial  property  appear  there  as 
Jate  as  the  fourteenth  century.  Ibid.  218.  Several 
facls  which  prove  that  allodial  property  fubfifted 
in  different  parts  of  Europe  long  after  the  intro- 
dudlion  of  feudal  tenures,  and  which  tend  to  illuf- 
trate  the  diftinction  between  thefe  two  different 
fpecies  of  poffefTion,  are  produced  by  M.  Houard. 
Anciennes  Loix  des  Francois,  confervees  dans  les 
Coutumes  Angloiies,  vol.  i.  p.  192,  &c.  The  no- 
tions of  men  with  refpe6l  to  property,  vary  accord- 
ing to  the  diverfity  of  their  underllandings,  and 
the  caprice  of  their  pafLons.  At  the  fame  time 
that  fome  perfons  were  fond  of  relinquifhing  allo- 
dial property,  in  order  to  hold  it  by  feudal  tenure, 
others  fecm  to  have  been  folicitous  to  convert  their 
fiefs  into  allodial  property.     An  inftance  of  this 
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occurs  in  a  chart'^T  of  Louis  le  Debonnaire,  pub- 
liiTicd  by  Eckhard,  Commcncarii  de  rebus  Franciie 
Orientalis,  vol.  ii.  p.  "805.  Another  occurs  in  the 
year  1299.  ReliquiLis  MSS.  oinnis  asyi,  by  Ludwig, 
vol.  i.  p.  209,  and  even  one  as  late  as  the  year  1337, 
*ibid.  vol.  vii.  p.  40.  The  fame  thing  took  place  in 
the  Low  Countries.     Mirrsi  oper.  1.52. 

In  tracing  thefe  various  revolutions  of  property, 
I  have  hitherto  chiefly  confined  myfelf  to  what  hap- 
pened in  France,  becaule  the  ancient  monun^.ents 
of  that  nation  have  either  been  more  carefjlly  pre- 
ferved,  or  have  been  more  clearly  iliuilrated  than 
thofe  of  any  people  in  Europe. 

I^J  Italy,  the  fame  revolutions  happened  in  pro- 
perty, and  fucceeded  each  other  in  the  fame  order. 
There  is  fjme  ground,  however,  for  conjedluring 
that  allodial  property  continued  longer  in  eftima- 
tion  among  the  Italians,  than  among  the  French. 
It  appears,  that  many  of  the  charters  granted  by 
the  Emperors  in  the  ninth  century,  conveyed  an 
allodial  right  to  land.  Murat.  antiq.  med.  svi, 
v.  i.  p.  ^JS'>  ^^'  ^^^  ^"  ^^^  eleventh  century,  we 
find  Tome  examples  of  perfons  Vvho  refigned  their 
allodial  property,  and  received  it  back  as  a  feudal 
tenure.  Id.  p.  610,  &c.  Muratori  obferves,  that 
the  word  feudum,  which  came  to  be  fubflituted  in 
place  q{  beneficium^  does  not  occur  in  any  authen- 
tick  charter  previous  to  the  eleventh  century.  Id. 
594.  A  charter  of  King  Robert  of  France,  A.  D. 
1008,  is  the  earlied  deed  in  which  I  have  met  with 
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the  word  feudum.     Bouquet  recueil  des  hiftoriens 
de  Gaule  &  cje  la  France,    torn.  x.    p.  593,  b. 
This  word  occurs  indeed  in  an  edidt,  A.  D,    790, 
publifhed  by  BrulTel,  vol.  i,  p.  77.     But  the  au- 
thenticity of  that  deed  has  been  called  in  queftion, 
and  perhaps  the  frequent  ufe  of  the  word  feudum 
in  it,  is  an  additional  reafon  for  doing  fo.     The 
account  which  I  have  given  of  the  nature  both  of 
allodial  and  feudal  pofieiTions  receives  Ibme  con- 
firmation from  the  etymology  of  the  words  them- 
felves.     Alode  or  allodium  is  compounded  of  the 
German  particle  an  and  kt^  i.  e.  land  obtained  by 
lot.     Wachteri   Gloflar.    Germanicum,  voc.  Jllo- 
diuni^  p.  ^S*     ^^  appears  from  the  authorities  pro- 
duced by  him  and  by  Du  Cange,  voc.  fors^  that 
the  northern  nations  divided  the  lands  which  they 
had  conquered  in  this  manner.     Feodum  is  com- 
pounded of  od  poffefTion  or  eflate,  and  feo  wages, 
pay,  intimating  that  it  wasftipendiary,  and  granted 
as  a  recompence  for  fervice.     Wachterus  ibid,  voc, 
feodum^  p.  441. 

The  progrefs  of  the  feudal  fyftem  among  the 
Germans  was  perfedlly  fimilar  to  that  which  we 
have  traced  in  France.  But  as  the  Emperors  of 
Germany,  efpecially  after  the  im-perial  crown 
paiTcd  from  the  defcendants  of  Charlemagne  to 
the  houfe  of  Saxony,  were  far  fuperior  to  the 
contemporary  Monarchs  of  France,  in  abilities, 
the  Imperial  valTais  did  not  afpire  fo  early  to  in- 
dependence, nor  did  they  fo  foon  obtain  the  pri- 
vilege of  poireiTing  their  benefices  by  hereditary 
9  right. 
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right.     According  to  the  compilers  of  the  Libri 
Feudorum,  Conrad  IL  or  the  Salic,  w^s  the  firll 
Emperor,  who  rendered  fiefs  hereditary.     Lib.  i. 
tit.  I.     Conrad  began  his  reign  A.  D.  1024.    Lu- 
dovicus  Pius,  under  whofe  reign  grams  of  here- 
ditary fiefs  were  frequent  in  France,  fucceeded  his 
father  A.  D.  814.     Not  only  was  this  innovation 
fo  much  later  in  being  introduced  among  the  vaf- 
fals  of  the   German  Emperors,    but    even    after 
Conrad  had  ellabliilied  it,  the  law  continued  fa- 
vourable to  the  ancient  pra6lice,    and  unlefs  the 
charter  of  the  vaiTai  bore  exprefsly  that  the  fief 
defcended  to  his    heirs,    it  was  prefumed   to  b^  ^ 
granted  only  during  life.     Lib.  feud.  ibid.     Even 
after  the  alteration  made  by  Conrad,  it  was  not 
uncom.mon  in  Germany  to  grant  fiefs  only  for  life; 
a  charter  of  this  kind  occurs  as  late  as  the  year 
1376.     Charta  ap.  Boehmer.   Princip.  Jur.  feud. 
p,  361.     The  tranfmifiion  of  fiefs  to  collateral  and 
female  heirs,  took  place  very  flowly  among  the 
Germans.     There  is  extant  a  charter,  A.  D.  1201, 
conveying  the  right  of  fucceiTion  to  females,    but 
it  is  granted  as  an  extraordinary  niark  of  favour, 
and  in  rev/ard  of  uncommon  fervices.     Boehmer. 
ibid.  p.  265.     In  Germany,  as  well  as  in  France 
and  Italy,  a  confiderable  part  of  the  lands  con- 
tinued to  be  allodial  long  after  the  feudal  m.ode         > 
of  tenure  was  introduced.      It  appears  from  the 
Codex  Diplomaticus  Monafrerii  Buch,  that  a  great 
part  of  the  lands  in  the  m^arquifate  of  Mifnia  was 
ftill    allodial    as    late   as   the    thirteenth  century. 
N?  3I5  36,  37,  465  &c,  ap.  Scriptores  hiit.  Ger- 
man, 
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man.  cura  Schoetgenii  &  Kreyfigii.  Altenb.  i  y^^, 
vol.  ii.  I  S3,  &c.  Allodia!  property  feems  to  have 
been  common  in  another  diftrid  of  the  f-tae  pro- 
vince, during  the  fame  period.  Reliquis  Diplo- 
maticas  Sandimonial.  Beutiz.  N^  17,  36,  58,  ibid. 
374^  &c. 

NOTE  IX.    Sect.  L  p.  19.  [I]. 

As  I  fliall  have  occafion,  in  another  note,  to 
reprefent  the  condition  of  that  part  of  the  people 
who  dwelt  in  cities,  I  will  confine  myfelf  in  this 
to  confider  the  flare  of  the  inhabitants  of  the 
country.  The  pcribns  employed  in  cultivating 
the  ground  during'  the  ages  under  review  may  be 
divided  into  three  clafTes  •,  I.  Servi  or  Haves.  This 
feems  to  have  been  the  molt  numerous  clafs,  and 
confided  either  of  captives  taken  in  war,  or  of 
perfons  the  property  in  whom  was  acquired  in 
fome  one  of  the  various  methods  enumerated  by 
Du  Cange,  voc.  fervus^  v.  6.  p.  447.  The 
wretched  condition  of  this  numerous  race  of  menf 
will  appear  from  feveral  circumftanccs.  i.  Their 
mafters  had  abiolute  dominion  over  their  perfons. 
They  had  the  power  of  punifhing  their  Haves  ca- 
pitally, without  the  intervention  of  any  judge. 
This  dangerous  right  they  pofTeiTed  not  only  in 
the  more  early  periods,  when  their  manners  were 
fierce,  but  it  continued  as  late  as  the  twelfth 
century.  Joach.  Po:gieffcru3  de  ftaru  fervorum. 
Lemgov.  1736.  4to.  lib.  ii.  cap.  1.  §  4,  10,  13, 
24.  Even  after  this  juriRiidlion  of  mafcers  came 
to  be  retrained,  the  life  of  a  flave  was  deemed  to 
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be  of  To  little  value,  that  a  very  flight  compen- 
fation  atoned  for  taking  it  away.  Idem,  lib  iii. 
c.  6.  If  mafters  had  power  over  the  lives  of  their 
flavcs,  it  is  evident  that  almoft  no  bounds  would 
be  fet  to  the  rigour  of  the  punifhments  which  they 
might  inflict  upon  them.  The  Codes  of  ancient 
laws  prefcribed  punifhments  for  the  crimes  of 
flaves  diff^ercnt  from  tihofe  which  were  inflided  on 
free  men.  The  latter  paid  only  a  fine  or  com- 
penfation,  the  former  were  fubjefled  to  corporal 
punifliments.  The  cruelty  of  thefe  was  in  many 
inflances  excelflve.  Slaves  might  be  put  to  the 
rack  on  very  flight  occafions.  The  laws  with 
refpecl  to  thefe  points  are  to  be  found  in  Potgi- 
efi^erus,  lib.  iii.  cap.  7.  2.  If  the  dominion  of 
mailers  over  the  lives  and  perfons  of  their  flaves 
was  thus  extenfive,  it  was  no  lefs  fo  over  their 
adlions  and  property.  They  were  not  originally 
permitted  to  marry.  Male  and  female  flaves  were 
allowed  and  even  encouraged  to  cohabit  together. 
But  this  union  v/as  not  confldered  as  a  marriao-e, 
it  was  called  contuhernium^  not  nuptia  or  matri- 
monium,  Potgiefl^.  lib.  ii.  c.  2.  §  i.  This  notion 
was  fo  much  eftablilhed,  that  during  feveral  cen- 
turies after  the  barbarous  nations  embraced  the 
Chrifl:ian  religion,  flaves  W'ho  lived  as  hufl^and  and 
wife,  were  not  joined  together  by  any  religious 
ceremony,  and  did  not  receive  the  nuptial  bene- 
diction from  a  priefl:.  Ibid.  §  10,  11.  When  this 
conjunction  between  flaves  came  to  be  confldered 
as  a  lawful  marriage,  they  were  not  permitted  to 
marry  without  the  confent  of  their  maflier,  and 
Vol.  L  X  ^^^^^ 
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fuch  as  ventured  to  do  fo  without  obtaining  that, 
were  punifhed  with  great  feverity,   and  fometimes 
were  put   to   death.      PotgiefT.  ibid.  §   12,   &c, 
Gregor.  Turon.    hid.  lib.  v.   c.   3.      When  the 
manners  of  the  European   nations  became  more 
gentle,    and  their  ideas  more  liberal,    flaves  who 
married  without  their  matter's  confent,  were  fub- 
jeded  only  to  a  fine      PotgiefT.  ibid.  §  20.     Du 
Cange  GlofT.   voc.  Forifmdritagium,     3.  All  the 
children  of  flaves  were  in  the  fame  condition  with 
their  parents,  and  became   the  property  of  the 
matter.  Du  Cange  GlofT.  voc.  fervusy  vol.  vi.  450, 
Murat.  antiq.  Ital.  vol.  i.  y66,     4.  Slaves  were  fo 
entirely  the  property  of  their  mafters,    that  they 
could  fell   them  at  pleafure.     While   domeflick 
''   flavery  continued,   property  in  a  flave  was   fold 
in  the  fame  manner  with  that  which  a  perfon  had 
in  any  other  moveable.     Afterwards  (laves  became 
adfcripti  gleb:E,   and   were  conveyed  by  fale,  to- 
gether with  the  farm  or  eflate  to  which  they  be- 
longed.    PotgiefTerus  has  colledled  the  laws   and 
charters  which  illuftrate  this  well-known  circum- 
llance  in  the  condition  of  flaves.     Lib.  ii.    c.  4. 
5.  Slaves  had  a  title  to  nothing  but   fubfiilence 
and  clothes  from  their  mafter-,    all  the  profits  of 
their  labour  accrued  to  him.     If  a  mafter,  from 
indulgence,  gave  his  flaves  any  peculium  or  fixed 
allowance  for  their  fubfiftence,   they  had  no  right 
of  property  in  what  they  faved  out  of  that.     All 
that  they  accumulated  belonged  to  their  mafter. 
PotgiefT.  lib.  ii.  c.  10.  Murat.  antiq.  Ital.  vol.  y6'^, 
Du  Cange,   voc.  Jervus^  voL  vi.  p.  451.     Con- 
2  formably 
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formably  to  the  fame  principle,  all  the  effeds  of 
flaves  belonged  to  their  mafter  at  their  death,  and 
they  could  not  difpofe  of  them  by  teftament.  Foc- 
giefT.  lib.  ii.  c.  11.  6.  Slaves  were  diftinguilhed 
from  free  men  by  a  peculiar  drefs.  Among  all 
the  barbarous  nations,  long  hair  was  a  mark  of 
dignity  and  of  freedom,  flaves  were  for  that  reafon 
obliged  to  Ihave  their  heads ;  and  by  this  diftinc- 
tion,  how  indifferent  foever  it  may  be  in  its  own 
nature,  they  were  reminded  every  moment  of  the 
inferiority  of  their  condition.  PotgiefT.  lib.  iii.  c.  4. 
For  the  fame  reafon  it  was  enaded  in  the  laws  of 
almoft  all  the  nations  of  Europe,  that  no  flave 
fhould  be  admitted  to  give  evidence  againft  a  free 
man  in  a  court  of  juftice.  Du  Cange,  voc.  fervusj 
vol.  vi.  p.  451.     PotgiefT.  lib.  iii.  c.  3. 

2.  Villani,  They  were  likewife  adfcripti  gleha  or 
mlla^  from  which  they  derived  their  name,  and 
were  transferable  along  with  it.  Du  Cange,  voc, 
villanus.  But  in  this  chey  differed  from  flaves,  that 
they  paid  a  fixed  rent  to  their  mafter  for  the  land 
which  they  cultivated,  and  after  paying  that^  all 
the  fruits  of  their  labour  and  induftry  belonged  to 
themfelves  in  property.  T  his  diftindion  is  mark- 
ed by  Piere  de  Fontain's  Confeii.  Vie  de  "Sii*  Louis 
par  Joinville,  p.  119.  edit,  de  Du  Cange.  Several 
cafes  decided  agreeaoly  to  this  principle  are  men- 
tioned by  Murat.  Ibid*  p.  773. 

3.  The  laft  clafs  of  perfons  employed  in   agri- 
culture were  free  men,     Thefe  are  diftinguilhed 
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by  various  names  among  the  writers  of  the  middle 
ages,  Arimamn-i  cojiditionaleSy  originarii^  tributales^ 
^c,  Thefe  feem  to  have  been  perfons  who  pof- 
feffed  fome  fmall  allodial  property  of  their  own, 
and  befides  that,  cultivated  fome  farm  belonging 
to  their  more  wealthy  neighbours,  for  which  they 
paid  a  fixed  rent ;  and  bound  themfelves  likewife 
to  perform  feveral  fmall  fervices  in  prato  vd  in 
mejfe^  in  aratura  vel  in  vinea^  fuch  as  ploughing  a 
certain  quantity  of  their  landlord's  ground,  aflift- 
ing  him  in  harveil  and  vintage  work,  &c.  The 
cleareil  proof  of  this  may  be  found  in  Muratori, 
V.  i.  p.  712.  and  in  Du  Cange  under  the  refpec- 
tive  words  above  mentioned.  I  have  not  been  able 
to  difcover  whether  thefe  arimanni^  &c.  were  re- 
moveable  at  pleafure,  or  held  their  farms  by  leafe 
for  a  certain  number  of  years.  The  former,  if 
we  may  judge  from  the  genius  and  maxims  of  the 
age,  feems  to  be  mod  probable.  Thefe  perfons, 
however,  were  confidered  as  free  men  in  the  moll 
honourable  fenfe  of  the  word ;  they  enjoyed  all 
the  privileges  of  that  condition,  and  were  even 
called  to  ferve  in  war  \  an  honour  to  which  no 
ilave  was  admitted.  Murat.  Antiq.  vol.  i.  p.  743. 
vol.  ii.  p.  446.  This  account  of  the  condition  of 
thefe  three  different  clafTes  of  perfons,  will  enable 
the  reader  to  apprehend  the  full  force  of  an  argu- 
ment which  I  fliall  produce  in  confirmation  of 
what  I  have  faid  in  the  text  concerning  the  wretched 
ftate  of  the  people  during  the  middle  ages.  Not- 
withftanding  the  immenfe  difference  between  the 
firft  of  thefe  claiTes  and  the  third,  fuch  was  the 
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fpirit  of  tyranny  which  prevailed  among  the  great- 
proprietors  of  lands,  and  fo  various  their  oppor- 
tunities of  oppreiTing  thofe  who  were  fettled  on 
their  eflates,  and  of  rendering  their  condition  in- 
tolerable, that  many  free  men,  in  defpair,  renounced 
their  liberty,  and  voluntarily  furrendered  them- 
felves  as  flaves  to  their  pov/erful  mailers.  This 
they  did,  in  order  that  their  mafters  might  become 
more  immediately  interefted  to  afford  them  pro- 
tedlion,  together  with  the  means  of  fubfiftino!; 
themfelves  and  their  families.  The  forms  of  fuch 
a  furrender,  or  ohnomatio^  as  it  was  then  called, 
are  preferved  by  Marculfus,  lib.  ii.  c.  28;  and  by 
the  anonymous  author  publifhed  by  M.  Bignon, 
together  with  the  colledion  q{  formula  compiled 
by  Marculfus,  c.  16.  In  both,  the  reafon  given 
for  the  ohnoxiatio^  is  the  wretched  and  indigent 
condition  of  the  perfon  who  gives  up  his  liberty. 
It  was  ftill  more  common  for  free  men  to  furrender 
their  liberty  to  bifhops  or  abbots,  that  they  might 
partake  of  the  fecurity  which  the  vafTals  and  flaves 
of  churches  and  monafteries  enjoyed,  in  confe- 
quence  of  the  fuperllitious  veneration  paid  to  the 
faint  under  whofe  immediate  protedion  they  were 
fuppofed  to  be  taken.  Du  Cange,  voc.  ohlatus^ 
vol.  iv.  p.  1286.  That  condition  mud  have  been 
miferable  indeed,  which  could  induce  a  free  man 
voluntarily  to  renounce  his  liberty,  and  to  give 
up  himfelf  as  a  Have  to  the  difpolal  of  another. 
The  number  of  flaves  in  every  nation  of  Europe 
Vvas  prodigious.     The  greater  part  of  the  inferior 
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ckfs  of  people  in  France  were  reduced  to  this  (late 
at  the  commencement  of  the  third  race  of  Kings. 
L'efpr.  des  Loix,  liv.  xxx.  c.  ii.  The  fame  was 
the^cafe  in  iingland.  Brady  Pref.  to  Gen.  Hifl. 
Many  curious  fa6ls  with  refped  to  the  ancient  flate 
of  villains  or  Haves  in  England,  are  publifbed  in 
Gbfervations  on  the  Statutes,  chiefly  the  more  an- 
cient, 2d  edit.  p.  244. 

NOTE   X.     Sect.  L  p.  22.   [K]. 

Innumerable  proofs  of  this  might  be  pro- 
duced. Many  charters  granted  by  perfons  of  the 
higheft  rank  are  preferved,  from  v/hich  it  appears 
that  they  could  not  fubfcribe  their  name.  It  was 
ufual  for  perfons  who  could  not  write,  to  make 
the  fign  of  the  crofs  in  confirmation  of  a  charter. 
Several  of  thefe  remain,  where  Kings  and  perfons 
of  great  eminence  affix  Jignum  crucis  manu  propria 
fro  ignoratione  Uterarum,  Du  Cange,  voc.  Crux, 
vol.  iii.  p.  1 191.  From  this  is  derived  the  phrafe 
of  figning  inftead  of  fubfcribing  a  paper.  In  the 
ninth  century,  Herbaud  Comes  Palatii,  though 
fupreme  judge  of  the  Empire  by  virtue  of  his 
office,  could  not  fubfcribe  his  name.  Nouveau 
Traite  de  Diplomatique  par  deux  Benedidins, 
4to.  tom.  ii.  p.  422.  As  late  as  the  fourteenth 
pentury,  Du  Guefclin,  conftable  of  France,  the 
greateft  man  in  the  ftate,  and  one  of  the  greateft 
men  of  his  age,  could  neither  read  nor  write.  St. 
Palaye  Mlemoires  fur  Tancienne  Chevalerie,  tit.  ii. 
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p,  82.  Nor  was  this  ignorance  confined  to  lay- 
men ;  the  greater  part  of  the  clergy  was  not  many 
degrees  fuperior  to  them  in  Icience.  Many  dig- 
nified ecclefiafticks  could  not  fubfcribe  the  canons 
of  thofe  councils,  in  which  they  fat  as  members. 
Nouv.  Traite  de  Diplom.  tom.  ii.  p.  424.  One 
of  the  queftions  appointed  by  the  canons  to  be 
put  to  perfons  who  were  candidates  for  orders 
was  this,  '  Whether  they  could  read  the  golpels 
and  epiftles,  and  explain  the  fenfe  of  them,  at 
lead  literally  ?"  Regino  Prumienfis  ap.  Bruck. 
Hift.  Philof.  V.  iii.  p.  631.-  Alfred  the  Great  com- 
plained, that  from  the  Humber  to  the  Thames 
there  was  not  a  priell  who  underftood  the  liturgy 
in  his  mother-tongue,  or  who  could  tranflate  the 
eafieft  piece  of  Latin ;  and  that  from  the  Thames 
to  the  fea,  the  ecclefiafticks  were  ftill  more  igno. 
rant.  AfTerus  de  rebus  geflis  Alfredi,  ap.  Cam- 
deni  Anglica,  &c.  p.  25.  The  ignorance  of  the 
clergy  is  quaintly  defcribed  by  an  author  of  the 
dark  ages.  "  Potius  dedidi  guls  quam  Glofls  ; 
potius  coliigunt  libras  quam  legunt  librosj  liben- 
tius  intuentur  Martham  quam  Marcum ;  malunt 
legere  in  Salmone  quam  in  Solomone.  Alanus  de 
art.  Predicat.  ap.  Lebeuf,  Diilert.  torn.  ii.  p.  21. 
To  the  obvious  caufes  of  fuch  univerfal  ignorance, 
arifmg  from  the  ftate  of  government  and  manners, 
from  the  feventh  to  the  eleventh  century,  we  may 
add  the  fcarcity  of  books  during  that  period,  and 
the  difficulty  of  rendering  them  more  com  man. 
The  Romans  wrote  their  books  either  on  parch^ 
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-  ment  or  on  paper  made  of  the  Egyptian  papyrus. 
The  latter  being  the  cheapefl,  was  of  courfe  the 
mod  commonly  ufed.  But  after  the  Saracens 
conquered  Egypt  in  the  feventh  century,  the  com- 
munication between  that  country  and  the  people 
fettled  in  Italy  or  in  other  parts  of  Europe,  was 
almoft  entirely  broken  off,  and  the  papyrus  was 
no  longer  in  ufe  among  them.  They  were  ob- 
liged, on  that  account,  to  write  all  their  books 
upon  parchment,  and  as  the  price  of  that  was  high, 
books  became  extremely  rare  and  of  great  value. 
We  may  judge  of  the  fcarcity  of  the  materials  for 
writing  them  from  one,  circumftance.  There  ilill 
remain  feveral  manufcripts  of  the  eighth,  ninth, 
and  following  centuries,  wrote  on  parchment,  from 
which  fome  former  writing  had  been  erafed,  in 
order  to  fubilitute  a  new  compofition  in  its  place. 
In  this  manner,  it  is  probable,  that  feveral  works 
of  the  ancients  perifned.  A  book  of  Livy  or  of 
Tacitus  might  be*  erafed,  to  make  room  for  the 
legendary  tale  of  a  faint,  or  the  fuperftitious 
prayers  of  a  miffal.  Murat.  Antiq.  ItaL  v.  iii. 
p.  ^^^.  P.  de  Montfaucon  affirms,  that  the  greater 
part  of  the  manufcripts  on  parchment  which  he 
has  feen,  thofe  of  an  ancient  date  excepted,  are 
written  on  parchment  from  which  fome  former 
treatife  had  been  erafed.  Mem.  de  I'Acad.  des 
infcript.  tom.  ix.  p.  325.  As  the  want  of  mate- 
rials for  writing,  is  one  reafon  why  fo  many  of 
the  v/orks  of  the  ancients  have  perifhed,  it  accounts 
|ikewife  for  the  fmali  number  of  manufcripts  of 
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any  kind,  previous  to  the  eleventh  century,  when 
they  began  to  multiply  from  a  caufe  which  fhall  be 
mentioned.  Hid.  Liter,  de  France,  torn.  vi.  p.  6. 
Many  circumllances  prove  the  fcarcity  of  books 
during  thefe  ages.  Private  perfons  feldom  poffefTed 
any  books  whatever.  Even  monafteries  of  confider- 
able  note  had  only  one  miflal.  Murat.  Antiq. 
V.  ix,  p.  789.  Lupus,  abbot  of  Ferrieres,  in  a 
letter  to  the  Pope,  A.  D.  855,  befeeches  him  to 
lend  him  a  copy  of  Cicero  de  Oratore  &  Qiiin- 
tilian's  Inftitutions,  "  for,"  fays  he,  "  although 
we  have  parts  of  thofe  books,  there  is  no  complete 
copy  of  them  in  all  France.  Murat.  Ant.  v.  iii. 
p.  835.  The  price  of  books  became  fo  high,  that 
perfons  of  a  moderate  fortune  could  not  afford  to 
purchafe  then^.  The  countefs  of  Anjou  paid  for 
a  copy  of  the  Homilies  of  Haimon,  bifhop  of 
Halberfladt,  two  hundred  Iheep,  five  quarters  of 
wheat,  and  the  fame  quantity  of  rye  and  millet, 
Hiftoire  Literaire  de  France  par  des  Religieux  Be- 
nediclins,  tom.  vii.  p.  3,  Even  fo  late  as  the  year 
1 47 1,  when  Louis  XI.  borrowed  the  works  of 
Rafis,  the  Arabian  phyfician,  from  the  faculty 
of  medicine  in  Paris,  he  not  only  depofited  in 
pledge  a  confiderable  quantity  of  plate,  but  was 
obliged  to  procure  a  nobleman  to  join  with  him  as 
furety  in  a  deed,  binding  himlelf  under  a  great 
forfeiture  to  reftore  it.  Gabr.  Naude  Addit.  a  Thif- 
toire  de  Louys  XL  par  Comines.  edit,  de  Frefnoy, 
tom.  iv.  p.  281.  Many  curious  circumflances 
with  refped  to  the  extravagant  price  of  books  in 
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the  middle  ages,  are  colleded  by  that  induftrious 
compiler,  to  whom  I  refer  fuch  of  my  readers  as 
deem  this  fmall  branch  of  literary  hiftory  an  objed: 
of  curiofity.  When  any  perfon  made  a  prefent  of 
a  book  to  a  church  or  a  monaftery,  in  which  were 
the  only  libraries  during  thefe  ages,  it  v/as  deemed 
a  donative  of  fuch  value,  that  he  offered  it  on  the 
zlt^r  pro  remedio  anima  fu^e^  in  order  to  obtain  the 
forgivenefs  of  his  fins.  Murat.  vol,  iii.  p.  836. 
Hift,  Liter,  de  France,  torn.  vi.  p.  6.  Nouv. 
Trait,  du  Diplomat,  par  deuxBenedidins,  4to.  torn. 
i.  p.  481.  In  the  eleventh  century,  the  art  of  mak- 
ing paper  in  the  manner  now  become  univerfal, 
was  invented  •,  by  means  of  that  not  only  the  num- 
ber of  manufcripts  increafed,  but  the  ftudy  of  the 
fciences  was  wonderfully  facilitated.  Murat.  ib. 
p.  871.  The  invention  of  the  art  of  making  pa» 
per,  and  the  invention  of  the  art  of  printing,  are  two 
confiderable  events  in  literary  hHtory.  It  is  re- 
markable that  the  former  preceded  the  firft  dawn- 
ing of  letters  and  improvement  in  knowledge  to- 
wards the  clofe  of  the  eleventh  century  •,  the  latter 
ufhered  in  the  light  which  fpread  over  Europe  at 
the  asra  of  the  Reformation. 

NOTE  XL     Sect.  I.  p.  23.  [L]. 

All  the  religious  maxims  and  pradices  of  the 
dark  ages  are  a  proof  of  this.  I  fhall  produce  one 
remarkable  teftimony  in  confirmation  of  it,  from 
an  author  canonized  by  the  church  of  Rome,  St. 
Eloy  or  Egidius,   bilhop  of  Noyon,  in  the  feventh 
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century.  ^'  He  is  a  good  Chriftian  who  comes  fre- 
quently to  church;  whoprefents  the  oblation  which 
is  offered  to  God  upon  the  altar ;  who  doth  not  tafte 
of  the  fruits  of  his  own  indultry  until  he  has  confe- 
crated  a  part  of  them  to  God  -,  who,  when  the  holy 
feftivals  approach,  lives  chaftely  even  with  his  own 
wife  during  leveral  days,  that  with  afafe  confcience 
he  mav  draw  near  the  altar  of  God-,  and  who,  in 
the  laO:  place,  can  repeat  the  Creed  and  the  Lord's 
Prayer.  Redeem  then  your  fouls  from  deflrudtion 
while  you  have  the  means  in  your  power  •,  offer  pre-  ^ 

fentsand  tythes  to  churchmen;  come  more  frequent- 
ly to  church;  humbly  implore  the  patronage  of  the 
faints  -,  for  if  you  obferve  thefc  things,  you  may 
come  with  fecurity  in  the  day  of  retribution  to  the 
tribunal  of  the  eternal  judge,  and  fay,  "  Give  to 
us,    O   Lord,    for    we    have    given  unto   thee." 
Dacheru  Specilegium  Vet.    Script,   v.   ii.  p.  94. 
The  learned  and  judicious  tranilator  of  Dn  Mo- 
fheim's  Ecclefiaftical  Hiftory,  from  one  of  whofe 
additional  notes  I  have  borros^ed  this  paffage,  fub- 
joins  a  very  proper  reflection ;  "  We  fee  here  a 
laro-e  and  ample  defcription  of  a  good  Chriflian,  in 
which  there  is  not  the  leafl  mention  of  the  love  of 
God,  refignation  to  his  will,  obedience  to  his  laws, 
or   of  juftice,   benevolence,  and  charity  towards 
men."     Molh.  Ecclef.  Hift.  v.  i.  p.  324. 

NOTE  XII.     Sect.  L  p.  23.  £M]. 

It  is;  no  inconfiderable  misfortune  to  the  church 
of  Rome,  whofe  dodrine  of  infallibility  renders  all 
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fuch  inlHtutions  and  ceremonies  as  have  been  once 
iiniverfally  received,  immutable  and  everlafting, 
that  fhe  muft  continue  to  obferve  in  enlightened 
times,  thofe  rites  v/hich  were  introduced  during 
the  ages  of  darknefs  and  credulity.  What  delighted 
and  edified  the  latter,  muft  difguft  and  Ihock  the 
former.  Many  of  thefe  rites  appear  manifeftly  to 
have  been  introduced  by  a  fuperftition  of  the  lowefl 
and  mod  illiberal  fpecies,  Many  of  them  were 
borrowed,  with  little  variation,  from  the  religious 
ceremonies  ellabliihed  among  the  ancient  Hea- 
thens, Some  were  fo  ridiculous,  that  if  every  age 
did  not  furnifli  inftances  of  the  fafcinating  influ- 
ence of  fuperflition,  as  w^eli  as  of  the  whimficai 


forms  v/hich  it  niTumes,  it  muft  appear  incredible 
that  they  fhould  ever  be  received  or  tolerated.  In 
feveral  churches  of  France,  they  celebrated  a  fefti- 
val  in  commemoration  of  the  Virgin  Mary's  flight 
into  Egypt.  It  was  called  the  feaft  of  the  Afs.  A 
young  girl  richly  dreflfed,  v/ith  a  child  in  her  arms, 
was  fet  upon  an  afs  fuperbly  caparifoned.  The  afs 
vv'as  led  to  the  akar  in  folemn  procefllon.  High 
Mafs  was  faid  v»ith  great  pomp.  The  afs  v/as 
taught  to  kneel  at  proper  places  *,  a  hymn  no  lefs 
childilh  than  impious  was  fung  in  his  praife  :  And 
when  the  cerem.ony  v/as  ended,  the  prieft,  inftead 
of  the  ufual  words  with  which  he  difmifled  the 
people,  brayed  three  times  like  an  afs ;  and  the 
people,  inftead  of  their  ufual  refponfe.  We  blefs 
the  Lord,  brayed  three  times  in  the  fame  manner. 
Da  Cange,  voc.  Feftum.  v.  iii.  p.  424.     This  ri- 

d^ulous 
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diculous  ceremony  was  not,  like  the  feftival  of 
fools,  and  fome  other  pageants  of  thofe  ages,  a 
mere  farcical  entertainment  exhibited  in  a  church, 
and  mingled,  as  was  then  the  cullom,  with  an  imi- 
tation of  fome  religious  rites ;  it  was  an  acl  of  de- 
votion, performed  by  the  minifters  of  religion,  and 
by  the  authority  of  the  church.  Flowsver,  as  this 
pradice  did  not  prevail  univerfally  in  the  Catho- 
lick  church,  its  abfurdity  contributed  at  kit  to 
abolilli  it. 

NOTE  XIIL     Sect.  L  p.  29.    [N]. 

As  there  is  no  event  in  the  hiflory  of  mankind 
more  lingular  than  that  of  the  Crufades,  every 
circumftance  that  tends  to  explain  or  to  give  any 
rational  account  of  this  extraordinary  frenzy  of  the 
human  mind  is  intereiting.  I  have  alTerted  in  the 
text,  that  the  minds  of  men  were  prepared  gra- 
dually for  the  amazing  effort  which  they  made  in 
confcquence  of  the  exhortations  of  Peter  the  her- 
mit, by  feveral  occurrences  previous  to  his  time. 
A  more  particular  detail  of  this  curious  and  ob- 
fcure  part  of  hiftory,  may  perhaps  appear  to  fome 
of  my  readers  to  be  of  importance.  That  the,  end 
of  the  world  was  expe6led  about  the  clofe  of  the 
tenth  and  beginning  of  the  eleventh  century  %  and 
that  this  occafioned  a  general  alarm,  is  evident  from 
the  authors  to  whom  I  refer  in  the  text.  This  be-y 
lief  was  fo  univerfal  and  fo  (Irong,  that  it  mingled 
itfelf  with  their  civil  tranfadtions.  Many  charters, 
in  the  latter  part  of  the  tenth  century,  begin  in 
i  this 
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this  manner :  "  Apropinqaante  mundi  termino," 
&c.     As  the  end  of  the  world  Is  now  at  hand,  and 
by  various  calamities  and  judgments  the  figns  of 
its  approach  are  now  manifeft.     Hid.  de  Langued. 
par  D.  D.  de  Vic  Vaifette,  torn.  ii.    Preuves,  p.  S6y 
89,  90,  117,  1 58,  &c.     One  efFeft  of  this  opinion 
was,  that  a  great  number  of  pilgrims  refoned  to 
Jerufalem,  with  a  refolution  to  die  there,  or  to  wait 
the  coming  of  the  Lord  ;  Kings,  Earls,  Marquifles, 
Bifhops,  and  even  a  great  number  of  women,  be- 
fides  perfons  of  inferior  rank,  flocked  to  the  Holy 
Land.  Glaber.  Rodulph.  Hift.  chez  Bouquet  Re- 
cueil,  tom  X.  p.  50,  52.     Another  hiftorian  men- 
tions a  vaft  cavalcade  of  pilgrims  who  accompanied 
the  count  of  Angouleme  to  Jerufaiem  in  the  year 
1026.     Chronic.  Ademari,  ibid,  p.  162.     Thefe 
pilgrims  filled  Europe  with  lamentable  accounts  of 
the  ftate  of  Chriftians  in  the  Holy  Land.  Wilierm. 
Tyr.  Hift,  ap,  Geft.  Dei  per  Franc,  vol.  ii.  p.  6^6, 
Guibert.  Abbat.  Hift.  ibid.  vol.  i.  p.  476.     Befides 
this,  it  was  ufual  for  many  of  the  Chriftian  inha- 
bitants of  Jerufalem,  as  well  as  of  other  cities  in  the 
Eaft,  to  travel  as  mendicants  through  Europe  ;  and 
by  defcribing  the  wretched  condition  of  the  pro- 
feflbrs  of  the  Chriftian  faith  under  the  dominion  of 
^  Infidels,  to  extort  charity,  and   to  excite  zealous 
perfons  to  make  fome  attempt  in  order  to  deliver 
them    from    opprefllon.      Baldrici   Archiepifcopi 
Hiftor.  ap.  Geila  Dei,  &c.  vol.  i.  p.  86.     In  the 
year  986,  Gerbert,  archbiftiop  of  Ravenna,  after- 
wards Pope  Silvefter  II.  addrefled  a  letter  to  all 

Chriftians 
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Chriftians  in  the  name  of  the  church  of  Jerufalem. 
It  is  eloquent  and  pathetic,  and  contains  a  formal 
exhortation  to  take  arms  againft  the  Pagan  oppref- 
fors,  in  order  to  refcue  the  holy  city  from  their 
yoke.     Gerberti  Epiftolas  ap.  Bouquet,  Recueil, 
torn.  X.  p  426.  In  confequence  of  this  fpirited  call, 
fome  fubjedls  of  the  republick  of  Pifa  equipped  a 
fleet,  and  invaded  the  territories  of  the  Mahome- 
tans in  Syria.     Murat.  Script.  Rer.  Italic,  vol.  iii. 
p.  400.     The  alarm  was  taken  in  the  Eaft,  and  an 
opinion  prevailed,  A.  D.  1010,  that  all  the  forces 
of  Chriftendom  were  to  unite,  in  order  to  drive  the 
Mahometans  out  of  Paleiline.  Chron.  Ademari  ap. 
Bouquet,  torn.  x.  p.  152.     It  is  evident  from  all 
thefe  particulars,  that  the  ideas  which  led  the  Cru- 
faders  to  undertake  their  wild  enterprize  v/ere  gra- 
dually formed  ;  fo  that  the  univerfal  concourfe  to 
the  ftandard  of  the  crofs  when  ereded  by  Urban  I L 
will  appear  kfs  furprifing. 

If  the  various  circumflances  which  I  have  enu- 
merated in  this  note,  as  well  as  in  the  hitlory,  arc 
fufficient  to  account  for  the  ardour  with  which  fuch 
vail  numbers  engaged  in  fuch  a  dangerous  undertak- 
ing, the  extenfivc  privileges  and  immunities  granted 
to  the  perfons  who  ailumed  the  crofs,  ferve  to  account 
for  the  long  continuance  of  this  fpirit  in  Europe. 
I.  They  were  exempted  from  profecutions  on  ac- 
count ofdebt  during  the  time  of  their  being  engaged 
in  this  holy  fervice.  Du  Cange,  voc.  Cruds privi- 
legium^  V.  ii.  p.  1194. — 2.  They  were  exempted 
from  paying  intereft  for  the  money  which  they  had 

borrowed. 
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borrowed.  Ibid. — 3.  They  were  exempted  either 
entirely,  or  at  lead  during  a  certain  time,  from  the 
payment  of  taxes.  Ibid.  Ordonances  des  Rois  dc 
France,  torn.  i.  p.  ^^. — 4.  They  might  alienate 
their  lands  without  the  confent  of  the  fuperior  lord 
of  whom  they  held.  lb. — 5.  Their  perfons  and 
effeds  were  taken  under  the  protedion  of  St.  Peter, 
and  the  anathemas  of  the  church  were  denounced 
againft  all  who  fhould  moled  them,  or  carry  on  any 
quarrel  or  hoilility  againil  them,  during  their  ab- 
fence,  on  account  of  the  holy  war.  Du  Cange,  lb. 
Guibertus  Abbas  ap.  Bongarf  i.  p.  480,  482. — 
6.  They  enjoyed  all  the  privileges  of  Ecclefiallicks, 
and  were  not  bound  to  plead  in  any  civil  court, 
biu  were  declared  fubjedl  to  the  fpiritual  jurifdic- 
tion  alone.  Du  Cange,  lb.  Ordon.  des  Rois,  tom.  i. 
p.  34,  174. — 7.  They  obtained  a  plenary  remifTion 
of  all  their  fins,  and  the  gates  of  heaven  were  fet 
open  to  them,  without  requiring  any  proof  of  their 
penitence,  but  their  engaging  in  this  expedition, 
and  thus  gratifying  their  favourite  pafllon,  the 
love  of  war.  Guibert.  Abbas,  p.  480.  When  we 
behold  the  civil  and  ecclefiaftical  powers  vying  with 
each  other,  and  {training  their  invention  in  order 
to  devife  expedients  for  encouraging  and  adding 
llrength  to  the  fpirit  of  fuperllition,  cAn  we  be  fur- 
prifed  that  it  fhould  become  fo  general  as  to  ren- 
der it  infamous,  and  a  mark  of  cowardice  to  de- 
cline engaging  in  the  holy  war  ?  Willierm  Tyri- 
enfis  ap.  Bongarf  vol.  ii.  p.  641,  The  hiftories  of 
the  Crufades  written  by  modern  authors,  who  are 

apt 
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apt  to  fubflitute  the  ideas  and  maxims  of  their 
own  age  in  the  place  of  thofe  which  influenced  the 
perfons  whole  adions  they  attempt  to  relate,  convey 
a  very  imperfedl  notion  of  the  fpirit  at  that  time 
predominant  in  Europe.     The  original  hiftorians, 
who  were  animated  themfelvc:s  with  the  fame  paf- 
fions  which  pofTelTed  their  contemporaries,  exhibit 
to  us  a  more  ftriking  pidlure   of  the  times  and 
manners  which    they  defcribe.     The  enthufiaftic 
rapture  with  which  they  account  for  the  eftedls  of 
the  Pope's  difcourfe  in  the  council  of  Clermont ; 
the  exultation  with  which  they  mention  the  num- 
bers who  devoted  themfelves  to  this  holy  warfare-, 
the  confidence  with  which  they  rely  on  the  divine 
protection;  the  extafy  of  joy  with  which  they  de- 
fcribe their  taking  poffeffion  of  the  holy  city,  will 
enable  us  to  conceive  in  fome  degree  the  extrava- 
gance of  that  zeal  which  agitated  the  minds  of 
men  with  fuch  violence,  and  will  fuggefi  as  many 
fingular  reflections  to  a  philofopher,  as  any  occur- 
rence in  the  hiilory  of  mankind.     It  is  unneceflary 
to  fele6l  the  particular  pafTages  in  the  feveral  hif- 
torians  which  confirm  this  obfervation.     But  left 
thefe  authors  may  be  fufpeded  of  adorning  their 
narrative  with  any  exaggerated  cefcription,  I  fhall 
appeal  to  one  of  the  leaders  who  conduced  the 
enterprize.     There  is  extant  a  letter  from  Stephen, 
the  earl  of  Chartres  and  Blois,  to  Adela  his  wife, 
in  which  he  gives  her  an  account  of  the  progrefs 
of  the  Crufaders.     He  defcribes  the  Crufaders  as 
the  chofcn  army  of  Chrift,  as  the  fervants  and  foi- 
Vol.  I.  U  diCiS 
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diersofGod,  as  men  v;ho  marched  under  the  im- 
mediate proteftion  of  the  Almighty,  being  condudt- 
ed  by  his  hand  to  vidlcry  and  conqueft.  He  fpeaks 
of  the  Turks  as  accurfed,  facrilegious,  and  devot- 
ed by  heaven  to  deftrudion  -,  and  when  he  men- 
tions the  foldiers  in  the  Chriftian  army  who  had 
died,  or  were  killed,  he  is  confident  that  their  fouls 
were  admitted  diredly  into  the  joys  of  Paradife. 
Dacherii  Specilegium,  vol.  iv.  p.  257. 

The  expence  of  condufling  numerous  bodies  of 
rnen  from  Europe  to  Afia,  muft  have  been  excef- 
five,    and  the  difficulty   of  raifing   the   neceffary 
fums  muft  have  been  proportionally  great,  during 
ages  when  the  publick  revenues  in  every  nation  of 
Europe  were  extremely  fmall.     Some  account  is 
preferved  of  the  expedients  employed   by  Hum- 
bert II.  Dauphin  of  Vienne,  in  order  to  levy  the 
money    requifite  towards  equipping  him  for  the 
Crufade,  A.  D.    1346.     Thefe  I  Ihall  mention,  as 
they  tend  to  (hew  the  confiderabie  influence  which 
the  Crufades  had,  both  on  the  ftate  of  property 
and  of  civil  government,     i.  He  expofed  to  fale 
part  of  his  domains  j  and  as  the  price  was  deflined 
for  fuch  a  facred  fervice,  he  obtained   the  confent 
of  the   French  King,   of  whom  thefe  lands  were 
held,  ratifying  the  alienation.     Hift.  de  Dauphine, 
tom.  i.  p.  332.  335. — 2.  He  ifliied  a  proclamation, 
in  which  he  promifed  to  grant  new  privileges  to 
the  nobles,  as  well  as  new  imm.unities  to  the  cities 
and  towns,   in  his  territories,  in  confideration  of 
'     o  certain 
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certain  fums  which  they  were  inflantly  to  pay  on 
that  account.    Ibid.  torn.  ii.  p.  512.     Many  of  the 
charters  of  community,  which  I  fhall  mention  in 
another  note,    were    obrairird    in    this   manner. — 
3.  He  exafled  a  contribution   tow^ards  defraying 
the  charges  of  the  expedition  from  at]  his  fubjcds, 
whether  ecclefiafticks  or  laymen,  who  did  not  ac- 
company him  in  perfon  to  the  Eaft.     Ibid,  torn,  i. 
p.  3  ^  3. — 4,  He  appropriated  a  confiderible  part 
of  his  ufual  revenues  for  the  fupporc  of  the  troops 
to  be  employed  in  this  fcrvice.     Ibid.  torn,  ii    p. 
518. — 5.  He  exafted  confiderable  fums  nor  only 
of  the  Jews  fettled  in  his  dominions,  but  alfo  of 
the  Lombards  and  other  bankers  who  had  fixed 
their  refidence  thcrre.    Ibid.  torn.  i.  p.  338.  torn,  ii, 
528.     Notwlthilanding  the  variety  of  thefe  refour- 
ceS,  the  Dauphin  was  involved  in  fuch  expence  by 
this  expedition,  that  on  his  return  he  was  obliged 
to  make  nev/  demands  on  his  fubjeds,  and  to  pil- 
lage the  Jews  by  frefh  exadlions.     Ibid.  torn.  i.  p, 
3.^.4.  347.     Vvhen  the  count  de  Foix  engaged  in 
the  firit  Crufade,  he  railed  the  money  neceffary  for 
defraying  the  expences  of  that  expediiion,  by  alie- 
nating pare  of  his  territories.     Hid.  de  Laijgued. 
parD.  D.  de  Vic  Sc  Vaifette,  torn.  ii.  p.  287.     In 
like  manner  Baldwin,  count  of  liainautj  mortgaged 
or  fold  part  of  his   dominions    to  the  bifhop    of 
Liiege,  A.  D.   1096,     Du    Mont  Corps  Diploma- 
tique, torn.  i.  p.  59.     At  a  later  period,  Baldwin, 
count  of  Namur,  fold  part  of  his  eflate  to  a  mona- 
ftery,  when  he  intended  to  alTume  the  crofs,  A.  D. 
1239,     Mira^i  Opsr.  i.  313. 

U  2  NOTE 
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NOTE  XIV.     Sect.  L  p.  34.  [O]. 

The  ufual  method  of  forming  an  opinion  con- 
cerning the  comparative  flate  of  manners  in  two 
different   nations,    is  by    attending   to  the    fadls 
which  hiftorians  relate  concerning  each  of  them. 
Various  pafTages  might  be  feledled  from  the  By- 
zantin    hiftorians,    defcribing   the   fplendor    and 
magnificence  of  the  Greek  Empire.    P.  de  Mont- 
faucon    has    produced  from    the   writings  of  St, 
Ghryfoflom  a  very  full  account  of  the  elegance 
and  luxury  of  the  Greeks  in  his  age.     That  father 
in  his  fermons  enters  into  fuch  details  concerning 
the  manners  and  cufloms  of  his  contemporaries, 
as  appear  ftrange  in  difcourfes  from  the  pulpit. 
P.  de  Montfaucon  has  coUedted  thefe  defcriptions, 
and    ranged    them    under  different  heads.      The 
court  of  the  more  early  Greek  Emperors  feems  to 
have  refembled  thofe  of  Eaftern  monarchs,  both 
in  magnificence    and    in   corruption  of  manners. 
The  Emperors  in  the  eleventh  century,  though  in- 
ferior in  power,  did  not  yield   to  them  in  oftenta- 
tion  and  fplendor.     Memoires  de  PAcad.  des  In- 

fcript.  torn.  xx.  p.  197. But  we  may  decide 

concerning  the  comparative  (late  of  manners  in 
the  Eaflern  Empire,  and  among  the  nations  in 
the  well  of  Europe,  by  another  method,  which,  if 
not  more  certain,  is  at  lead  more  flriking.  As 
Conftanfmople  was  the  place  of  rendezvous  for 
all  the  armies  of  the  crufaders,  this  brought  to- 
gether the  people  of  the  eaft  and  weft  as  to  one 
great  interview.  There  are  extant  feveral  con- 
temporary 
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temporary  authors  both  among  the  Greeks  and 
Latins,  who  were  witnefTes  of  this  fingiilar  con- 
grefs  of  people,  formerly  ftrangers;  in  a  great  mea- 
fure,  to  each  other.  They  defcribe  with  iimpiicity 
and  candour,  the  imprefilon  which  that  new  fpec- 
tacle  made  upon  their  own  minds.  This  may  be 
confidered  as  the  mod  lively  and  juft  pidure  of 
the  real  charader  and  manners  of  each  people. 
When  the  Greeks  fpeak  of  the  Franks,  they  de- 
fcribe them  as  barbarians,  fierce,  illiterate,  impe- 
tuous, and  favage.  They  afTume  a  tone  of  fupe- 
riority,  as  a  more  polifhed  people,  acquainted 
with  the  arts  both  of  government  and  of  elegance, 
of  which  the  other  was  ignorant.  It  is  thus 
Anna  Comnena  defcribes  the  manners  of  the 
Latins,  Alexias,  p.  224.  231.  237.  ap.  Byz.  Script. 
vol.  xi.  She  always  treats  them  with  contempt 
as  a  rude  people,  the  very  mention  of  whofe 
names  was  fufficient  to  contaminate  the  beauty 
and  elegance  of  hiftory,  p.  229.  Nicetas  Choni- 
atas  inveighs  againft  them  with  dill  more  violence, 
and  gives  an  account  of  their  ferocity  and  de- 
vaftations,  in  terms  not  unlike  thofe  which  pre- 
ceding hiftorians  had  employed  in  defcribing  the 
incurfions  of  the  Goths  and  Vandals.  Nicet.  Chon. 
ap.  Byz.  Script,  vol.  iiL  p.  302,  &c.  But,  on 
the  other  hand,  the  Latin  hiftorians  were  ftruck 
with  aftonifnment  at  the  magnificence,  wealth, 
and  elegance  which  they  difcovered  in  the  Eaftera 
Empire.  "  O  what  a  vaft  city  is  Conftantinople 
(exclaims  Fulcherius   Carnotenfis,    when  he  firtt 

U  3  beheld  v 
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beheld  k)  and  how  beautiful!  How  many  mona- 
fleries  are  there  in  it,  and  how  many  palaces 
built  with  wonderful  art  .'  How  many  manur 
faftures  are  there  in  the  citv  amazino  to  behold  ■! 
It  would  be  adonifning  to  relate  how  it  abounds 
with  all  good_ things  with  gold,  filver,  and  ftuffs 
of  various  kinds ;  for  every  hour  fhips  arrive  in 
its  port  laden  with  all  things  neceiTiry  for  the  ufe 
of  man."  Fulcher.  ap  Bongars.  vol.  i.  p.  386. 
Willermus  Archbifhop  of  Tyre,  the  mofl:  intel- 
ligent hiftorian  of  the  crufades,  takes  frequent 
occafion  to  defcribe  the  elegance  and  fplendor  of 
the  court  of  Conilantinople,  and  adds,  that  what 
they  obferved  there  exceeded  any  idea  which  they 
could  have  formed  of  it,  nollrarum  enim  rerum 
modum  &  dignitatem  excedunr,  Willerm.  Tyr. 
ap.  Bong,  vol  ii.  p.  657.  {64..  Bcnjam.in  the 
Jew,  of  Tudela  in  Navarre,  who  began  his  travels 
A.  D.  1x73,  appears  to  have  been  equally  afto- 
nifhed  at  the  magnificence  of  that  city,  and  gives 
a  defcription  of  its  fplendour,  in  terms  of  high 
admiration.  Benj.  Tudel.  chez  les  Voyages  faits 
en  12,  13,  &c.  fiecles  par  Bergeron,  p.  lo,  &c. 
Guntherus,  a  French  monk,  who  wrote  a  hiftory 
pi  the  conqueftof  Confrantinople  by  the  crufaders 
in  the  thirteenth  century,  fpeaks  of  the  m^agni- 
iicence  of  that  city  in  the  fame  tone  of  admiration, 
?*  Struduram  autem.  iSdificiorum  in  corpore  civi- 
tatis,  in  ecclefiis  videlicet,  &  turribus,  &  in  do- 
piibus  m.agnatorum,  vix  ullus  vel  dcfcribere  potefl, 
vel  credere  defcribenti,    nifi  qui  ea  oculata    fide 
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cognoverit."  Hid.  Conftantinop.  ap.  Canilii  Lec- 
tiones  Antiquas,  fol.  Antw.   1725.  vol.  iv.  p.  14. 
Geoffrey  de   Villeharciouin,    a  nobleman  of  high 
rank,  and  accuftomed  to  all  the  magnilicence  then 
known  in    the  weft,    dcfcribes,    in  fimilar  terms, 
the  aftonlfliment    and  admiration  of  fuch  of  his 
fellow-fold iers  who  beheld  Conftantinopie  for  the 
firft  time :  "  They  could  not  have  believed,  fays 
he,  that  there  was  a  city  fo  beautiful  and  rich  in    ' 
the  whole  world.      When   they  viewed  its   high 
walls,  its  lofty  towers,  its  rich  palaces,  its  faperb 
churches,  all  appeared   fo  great  that  they  could 
have  formed  no  conception  of  this  fovereign  city, 
unlefs  they  hadfeen  it  with  their  own  eyes.'*     Hif- 
toire  de  la  Conquete  de  Conftant.  p.  49.     From 
thefe  undifguifed  reprefentations  of  their  own  feel- 
ings, it  is  evident,  that  to  the  Greeks,  the  Latins 
appeared  to  be  a  race  of  rude,    unpolifhed  bar- 
barians ',    whereas    the   latter,    how   much  foever 
they  might  contemn  the  unwarlike  charadler   of 
the  former,  could  not  help  regarding  them  as  far 
fuperior  tothemfelves  in  elegance  and  arts. — That 
the  ftate  of  government  and  manners   was   much 
more  improved  in  Italy  than  in  the  other  countries 
of  Europe  is  evident  not  only  from  the  fa6ts   re- 
corded  in   hiftory,  but  it  appears  that  the  more 
intelligent  leaders  of   the  crufaders    were  Tiruck 
with  the  difference.    Jacobus  tie  Vitriaco,  a  r  rench 
hiftorian  of   the    holy  war,    makes    an    elaborate 
panegyrick  on  the  chara6ter  and  manners  of  the 
Italians.     He   viev/s   them   as    a    more   poiiihed 
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people,  and  particularly  celebrates  them  for  their 
love  of  liberty,  and  civil  v/ifdomi  ''  in  confiliis  cir- 
cumfpedi,  in  re  fua  publica  procuranda  diligentes 
&  lludiofij  fibi  in  pofterum  providentes ;  aliis 
fubjici  renuentes  •,  ante  omnia  libertatem  fibi  de- 
fendentes  •,  fub  uno  quern  eligunt  capitaneo,  com- 
munitati  fuse  jura  &  inftituta  diftantes  &  fimiliter 
obfervantes."  Hiftor.  Hierofol.  ap.  Gefta  Dei  per 
Francos,  vol.  ii.  p.  1085. 

NOTE  XV.     Sect.  I.  p.  38.    [P]. 

The  different  fleps  taken  by  the  cities  of  Italy 
in  order  to  extend  their  power  and  dominions  are 
remarkable.  As  foon  as  their  liberties  were  efla- 
blifhed,  and  they  began  to  feel  their  own  im- 
portance, they  endeavoured  to  render  themfelves 
mafters  of  the  territory  round  their  walls.  Under 
the  Romans,  when  cities  enjoyed  municipal  pri- 
vileges and  jurifdiflion,  the  circumjacent  lands 
belonged  to  each  town,  and  were  the  property  of 
the  community.  But  as  it  was  not  the  genius  of 
the  feudal  policy  to  encourage  cities,  or  to  fliew 
any  regard  for  their  pofTefFions  and  immunities, 
thefe  lands  had  been  feized,  and  fhared  among 
the  conquerors.  The  barons  to  whom  they  were 
granted,  erecled  their  cafties  almofl  at  the  gates 
of  the  city,  and  exercifed  their  jurifdiclion  there. 
Under  pretence  of  recovering  their  ancient  pro- 
perty, many  of  the  cities  in  Italy  attacked  thefe 
troublefome  neighbours,  and  difpoffeffing  them, 
annexed  their  territories  to  the  communities,  and 
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rnade    thereby    a    confiderable    addition  to    their 
power.      Several   inftances   cf  this   occur   in    the 
eleventh,  and  beginning  of  the  twelfth  centuries. 
Miirar.  antiq.  Ital.  vol.  iv.  p.    139,   &c.     Their 
ambition  increafing  together  with  their  power,  the 
cities  afterwards  attacked  feveral   barons  fituated 
at  a  greater  diftance  from  them,  and  obliged  thefe 
to  engage  that  they  fhonld  become  members   of 
their  community,   that  they  fhould  take  the  oath 
of  fidelity  to  their  magiftrates  ;  that  they  fnould 
fubjeifl  their  lands  to  all  burdens  and  taxes   im- 
poied  by  common  confent ;    that  they  fhould  de- 
fend the  community  againfl  all  its  enemies  5   and 
that  they  fhould   refide  within  the  city  during  a 
certain  fpecified  time  in  each  year.     Murat.   ibid. 
163.     This  fubjedion  of  the  nobility  to  the  muni- 
cipal   government   eflablifned    in   cities,    became 
almoft  univerfal,  and  was  often  extremely  grievous 
to  perfons  accuftomed  to   confider  themfels^es  as 
independent.     Otto  Frifingenfis  thus  defcribes  the 
flate  of  Italy  under  Frederick  I.     ''  The  cities  fo 
much  affedt  liberty,  and  are  fo  folicitous  to  avoid 
the  infolence  of  power,   that  almcft  all  of  them 
have  thrown  off  every   other  authority,   and   are 
governed  by   their  own    magiftrates.      Infomuch 
that  all  that  country  is  now  filled  with  free  cities, 
each  of  which  have  compelled  their  bifhops   to 
refide  within  their  walls,  and  there  is  fcarceiy  any 
nobleman,    how  great  foever  his  power  may   be, 
who  is  not  fubjefl  to   the  laws   and   government 
of  fome  city.     De  Geftis   Frider.  I.  Imp.  lib.  ii. 
f.  13.  p.  453.     In  another  place  he  obferves  of  - 
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thQ  Marquis  of   Montferrat  that   he  was  almoft 
the  only  Italian  baron,  who  had  preferved  his  in- 
dependence, and  had  not  become  fubjed  to  the 
laws  of  any  city.     See  alfo  Muratori  Antichita 
Eftenfi,    vol.  i.    p.  411,    412.     That   flate   into 
which  fome  of  the  nobles  were  compelled  to  enter, 
others  embraced  from  choice.     They  obferved  the 
high  degree  of  fecurity  as  well  as  of  credit  and 
eftimation  which  the  growing  wealth  and  dominion 
of  the    great    communities    procured  to    all    the 
members  of  them.     They  were  defirous  to  partake 
of  thefe,  and  to  put  themfelves  under  fuch  power- 
ful protedtion.     With  this  view  they  voluntarily 
became  citizens  of  the  towns  to  which  their  lands 
were  moll  contiguous,  and  abandoning  their  an- 
cient caftlcs,  took  up  their  refidence  in  the  cities 
at  lead  during  part  of  the  year.     Several   deeds 
are  ftill  extant,  by   which  fome  of  the  mod  illuf- 
trious  families  in  Italy  are  aflbciated  as  citizens  of 
different  cities.  Murat.  ib.  p.  1 6^,  &:c.     A  charter 
by    which  Atto    de    Macerata  is  admitted  as   a 
citizen  of  Ofi mo,  A.  D.   1198.  in  the  Marcha  di 
Ancona  is  flill  extant.     In  this  he  ftipulates,  that 
he  will  acknowledge  himfelf  to  be  a  burgefs  of 
that  community-,  that  he  will  to  the  utmoft  of 
his  power  promote  its  honour  and  welfare  ;    that 
he  will  obey  its  magiftrates  j  that  he   will  enter 
into  no  league  with  its  enemies  -,  that  he  will  refide: 
in  the  tov/n  during  tv/o  months  in  every  year,    or 
for  a  longer  time  if  required  by*  the  magiftrates. 
The  community  on  the  other  hand  take  him,  his 
family  and  friends,   under   their  protection,  and 
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engage  to  defend  him  againfl:  every  enemy.  Fr. 
Ant.  Zacharias  Anecdota  medii  2evi.  Aug.  Taur. 
J  755.  fol.  p.  66,  This  privilege  was  deemed  fo 
important,  that  not  only  laymen,  but  ecclefiallicks 
of  the  higheil  rank,  condefcended  to  be  adopted 
^s  members  of  the  great  communities,  in  hopes 
of  enjoying  the  fafety  and  dignity  which  that  con- 
ferred. Murat.  ib.  1^9.  Before  the  inftitudoa 
of  communities,  peiTons  of  noble  birth  had  no 
other  refie^ence  but  their  cadles.  They  kept  their 
petty  courts  there ;  and  the  cities  were  deferted, 
having  hardly  any  inhabitants  but  flaves  or  perfons 
of  low  condition.  But  in  confequence  of  the 
pradjce  v.'hich  I  have  mentioned,  cities  not  only 
became  more  populous,  but  were  filled  with  in- 
habitants of  better  rank,  and  a  cuftom  which  flill 
fubfifts  in  Italy  was  then  introduced,  that  ail 
families  of  diftindion  refide  more  conilantly  -in 
the  great  towns,  than  is  uiual  in  other  parts  of 
Europe.  As  cities  acquired  new  confideraiioa  and 
dignity  by  the  acceffion  of  fuch  citizens,  they 
became  more  felicitous  to  prefcrve  their  liberty 
and  independence.  The  Emperors,  as  fovercigns, 
had  anciently  a  palace  in  almoii  every  great  city 
of  Italy ;  when  they  vifited  that  country  they 
v/ere  accudomed  to  refide  in  thefe,  and  the  troops 
which  accompanied  them  were  quartered  in  the 
houfes  of  the  citizens.  This  the  citizens  deemed 
both  ignominious  and  dangerous.  They  could 
not  help  confidering  it  as  receiving  a  mailer  and 
an  enemy  within  their  walls.  They  laboured  there- 
fore  to  get  free  of  this  fubjedion.     Some   cities 
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prevailed  on  the  Emperors  to  engage  that  they 
would  never  enter  their  gates,  but  take  up  their 
refidence  without  the  walls :  Chart.  Hen.  IV. 
Murat.  ib.  p.  24.  Others  obtained  the  Imperial 
licence  to  pull  down  the  palace  fituated  within 
^  their  liberties,  on  condition  that  they  built  another 

in  the  fuburbs  for  the  reception  of  the  Emperor. 
Chart.  Hen.  IV.  Murat.  ib.  p.  25.  Thefe  various 
encroachments  of  the  Italian  cities  alarmed  the 
Emperors,  and  put  them  on  fchemes  for  re-efta- 
blilhing  the  Imperial  jurifdiftion  over  them  on  its 
ancient  footing.  Frederick  Barbarofia  engaged  in 
this  enterprize  with  great  ardour.  The  free  cities 
of  Italy  joined  together  in  a  general  league,  and 
Hood  on  their  defence  -,  and  after  a  long  conteft, 
carried  on  with  alternate  fuccefs,  a  folemn  treaty 
of  peace  was  concluded  at  Conftance,  A.  D.  1183. 
by  which  all  the  privileges  and  immunities  granted 
by  former  Emperors  to  the  principal  cities  in 
Italy  were  confirmed  and  ratified.  Murat.  diflert. 
XLVIII.  This  treaty  of  Conftance  was  confi- 
dered  as  fuch  an  important  article  in  the  jurif- 
prudence  of  the  middle  ages,  that  it  is  ufually 
publiftied  together  with  the  Libri  Feudorum  at 
the  end  of  the  Corpus  Juris  Civilis.  The  treaty 
fecured  privileges  of  great  importance  to  the  con- 
federate cities,  and  though  it  referved  a  confider- 
able  degree  of  authority  and  jurifdidlion  to  the 
Empire,  yet  the  cities  perfevered  with  fuch  vigour 
in  their  efforts  in  order  to  extend  their  immunities, 
and  the  conjundlures  in  which  they  made  them 
were  fo  favourable,    that,    before  the  conclufion 
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of  the  thirteenth  century,  mod  of  the  great  cities" 
in  Italy  had  fhaken  off  all  marks  of  fubjedtion  to 
the  Empire,  and  were  become  independent  fove- 
rcign  republicks.  It  is  not  requifite  that  I  fhould 
trace  the  various  fteps  by  which  they  advanced  to 
this  high  degree  of  power  fo  fatal  to  the  Empire, 
and  fo  beneficial  to  the  caufe  of  liberty  in  Italy. 
Muratori,  with  his  ufual  induftry,  has  colledted 
many  original  papers  which  illuftrate  this  curious 
and  little  known  part  of  hiftory.  Murat.  Antiq. 
Ital.  DifTert.  L.  See  alfo  Jo.  Bapt.  Villanovs  hifl. 
Laudis  Pompeii  five  Lodi  in  Grcev.  Thef.  Anti- 
quit.  Ital.  vol.  iii.  p.  888. 

NOTE  XVL     Sect.  L  pi  40.   [Q^]. 

Long  before  the  inftitution  of  communities  in 
France,  charters  of  immunity  or  Franchife  were 
granted  to  fome  towns  and  villages  by  the  Lords 
on  whom  they  depended.  But  thefe  are  very  dif- 
ferent from  fuch  as  became  common  in  the  twelfth 
and  thirteenth  centuries.  They  did  not  ere6t  thefe 
towns  into  corporations  -,  they  did  not  eflablilh  a 
municipal  government ;  they  did  not  grant  them 
the  privilege  of  bearing  arms.  They  contained 
nothing  more  than  a  manumiiTion  of  the  inha- 
bitants from  the  yoke  of  fervitude ;  an  exemption* 
from  certain  fervices  which  were  opprefTive  and 
ignominious  ;  and  the  eftablifhment  of  a  fixed 
tax  or  rent  which  they  were  to  pay  to  their  Lord 
in  place  of  impofitions  which  he  could  formerly 
lay  upon  them  at  pleafure.     Two  charters  of  this 
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Idnd  to  two  villages  in  the  county  of  Roufillon, 
one  A.  D.  974,  the  other  A.  D.    1025,  are  ftill 
extant.     Petr.   de   Marca  Marca^  five  limes  Hif- 
panicus.  app.  p.  909.   10^8.     Such  conccfiions,  it 
is  probable,  were  not  unknown  in  other  parts  of 
Europe,  and  may  be  confidered  as  a  ftep  towards 
the  more  extenfive  privileges  conferred   by  Louis 
the  Grofs  on  the  towns  within  his  domains.     The 
communities  in  France  never  afpired  to  the  fame 
independence  with  thofe  in  Italy.     They  acquired 
new  privileges  and  immunities,  but  the  right  of 
fovereignty  remained  entire  to  the  King  or  baron 
within  whofe  territories  the  refpedtivfe  cities  were 
(ituateci,  and  from  whom  they  receive  the  charter 
of  their  freedom.     A  great  number  of  thele  char- 
ters granted  both  by  the  Kings  of  France,  and  by 
their  great  vailals,  are  publifhed  by  M.  D'Achery 
in  his  Speciiegium,   and  many  are  found  in  the 
colledlion  oi  the  Ordonnanccs  des  Rois  de  France. 
Thefe  convey  a  very  ftriking  reprefentation  of  the 
wretched  condition  of  citits  previous  to  the  infti- 
tution  of  communities,  when  they  were  fubjed  to 
the   judges  appointed  by  the  fuperior   Lords  of 
whom  they  held,  and  had  fcarcely  any  other  law 
but  their  will.     Each  concefiion  in  thefe  charters 
muft  be  confidered  as  a  grant  of  fome  new  pri- 
vilege which  the  people  did  not  formerly  enjoy, 
and  each  regulation  as  a  method  of  redreffing  fome 
'  grievance  under  which  they   formerly    laboured. 
The  charters  of  communities  contain  likewife  the 
firft  expedients  employed  for  the  introdudion  of 
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equal  laws,  and  regular  government.  On  both 
thefe  accounts  they  merit  particular  attention,  and 
thei-efore,  inftead  of  referring  my  readers  to  the 
many  bulky  volumes  in  v/hich  they  are  fcattered, 
I  fhall  give' them  a  view  of  fome  of  the  mod  im- 
portant articles  in  thefe  charters,  ranged  under  two 
general  heads.  I.  Such  as  refpedl  perfonal  fafety; 
ll.  Such  as  refped  the  fecurity  of  property. 

I.    During  that  (late  of  turbulence  and   dif- 
order  which  the  corruption  of  the  feudal  govern- 
ment introduced  into  Europe,  perfonal  fafety  was 
the  chief  objedt  of  every  individual  -,    and  as  the 
great   military   barons    alone   were   able   to   give 
fufficient  protedlion  to  their  vafTals,   this  was  one 
great  fource  of  their  power  and  authority.     But, 
by  the  inftitution  of  communities,  effectual  pro- 
vifion  was  made  for  the  fafety  of  individuals  inde- 
pendent of  the  nobles.     For,   i.  the  fundamental 
article  in  every  charter  v/as,  that  all  the  members 
of  it  bound  themfelves  by  oath  to  affill,  defend, 
and  (l^nd  by  each  other  againft  all  aggrefTors,  and 
that  they  ihould  not  fuffer  any  periQn  to  injure,^ 
diftrefs,   or   moled:,    any  of  their  fellow-citizens. 
D'Acher.  Spicel.  x.  642.  xi.  :^^i,  &c. — 2.  Who- 
ever refided  in  any  town   which  was  made  free, 
was  obliged  under  a  fevere  penalty  to  accede  to 
the  community,  and  to  take  pare  in  the  mutual 
defence  of  its  members.     D'Acher.  Spic.  xi.  344. 
—  3.  The  communities  Kad  the  privilege  of  carry- 
ing arms ;  of  making  war  on  their  private  ene- 
mies ; 
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mies ;    and  of  executing   by   military  force  any* 
fentence    which    their    magiflrates    pronounced. 
D'Ach.   Spicel.  x.  643,   644.    xi.  343. — 4.  The 
pradice   of   making   fatisfadion  by   a  pecuniary 
compenfation  for  murder,  aiTault,  or  other  a6ls  of 
violence,  mod  inconfiflent  with  the  order  of  fo- 
ciety,  and  the  fafety  of  individuals,  was  abolifhed  • 
and  fuch  as  committed  thefe  crimes  were  punilhed 
capitally,  or  with  rigour  adequate  to  their  guilt. 
D'Ach.  xi.  362.  Mir^i  opera  Diplomatica,  i.  292. 
— 5.  No  member  of  a  community  was  bound  to 
juflify  or  defend  himfelf  by  battle,  or  combat ; 
but  if  he  was  charged  with  any  crime,  he  could 
be  convid:ed  only  by  the  evidence   of  witnefles, 
and  the  regular  courfe  of  legal  proceedings.     Mi- 
rsus,  ibid.  D'Ach.  xi.  375.  349,  Crdon.  torn.  iii. 
265. — 6.  If  any  man  fufpeded  himfelf  to   be  in 
danger   from  the    m.alice  or   enmity  of  another, 
upon  his  making  oath  to  that  effed:  before  a  ma- 
giilrate,  the  perfon  fufpected  was  bound  under  a 
fevere  penalty  to  give  fecurity  for  his  peaceable 
behaviour.     D'Ach.  xi.  346.     This  is  the  fame 
fpecies  of  fecurity  which  is  ftill  known  in  Scotland 
under  the  name  of  hawhurrows.     In  France  it  was 
firft  introduced  among;  the  inhabitants  of  commu- 
nities,  and  having  been  found  to  contributeconfider- 
ably  towards  perfonal  fafety,  it  was  extended  to  all 
the  other  members  of  the  fociety.     EftabliHemens 
de  St.  Louis,  liv.   i.  cap.  28.  ap.   Du  Cange  vie 
de  St.  Louis,  p.  15. 
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IL  The  provifions  in  the  charters  of  commu- 
nities concerning  the  fecurity  of  property,  are  not 
lefs  confiderable  than  thofe  refpeding  perfonal 
fafety.  By  the  ancient  law  of  France,  no  perfon 
could  be  arrefted  or  confined  in  prifon  on  account 
of  any  private  debt.  Ordon.  des  Rois  de  France, 
torn.  i.  p.  72.  80.  If  any  perfon  was  arrefted  up- 
on any  pretext,  but  his  having  been  guilty  of  a 
capital  crime,  it  was  lawful  to  refcue  him  out  of 
the  hands  of  the  officers  who  had  feized  him, 
Ordon.  iii.  p.  17.  Freedom  from  arreft  on  account 
of  debt,  fcems  likewife  to  have  been  enjoyed  in 
other  countries.  Gudenus  Sylloge  Diplom.  473. 
In  focietv,  while  it  remained  in  its  rudeft  and  moH 
fimple  form,  debt  feems  to  have  been  confidered 
as  an  obligation  merely  perfonal.  Men  had  made 
fome  progrefs  towards  refinement,  before  creditors 
acquired  a  right  of  feizing  the  property  of  their 
debtors  in  order  to  recover  payment.  The  expe- 
dients for  this  purpofe  were  all  introduced  originally 
in  communities,  and  we  can  trace  the  gradual  pro- 
grefs of  them.  I.  The  fimpleft  and  mod  obvious 
fpecies  of  fecurity  was,  that  the  perfon  who  fold 
any  commodity  Ihould  receive  a  pledge  from  him 
who  bought  it,  which  he  reftored  upon  receiving 
payment.  Of  this  cuftom  there  are  vediges  in 
leveral  charters  of  community.  D'Ach.  ix.  iS^, 
xi.  377. — 2.  When  no  pledge  was  given,  and  the 
debtor  became  refradlory  or  infolvent,  the  creditor 
■was  allowed  to  feize  his  eMeds  v/ith  a  flrons:  hand, 
and  by  his  private  authority  j  the  citizens  of  Paris 
are  warranted  by  the  royal  mandate,  "  ut  ubicum- 
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que,  et  quocumque  modo  poterunt,  tantum  capi- 
ant,  unde  pecuniam  fibi  debitam  integre  &  plenarie 
habeant,  &  inde  fibi  invicem  adjutores  exiftant.'* 
Ordon.  &c.  torn.   i.  p.  6.     This    rude   pradlice, 
fuitable  only  to  the  violence  of  a  ftate  of  nature, 
was  tolerated  longer  than  one  can  conceive  to  be 
poflible  in  any  fociety  where  laws  and  order  were 
at  all  knov/n.     The  ordonance  authorizing  it  was 
iflued  A.  D.    1134-,.   and  that  which  correfls  the 
law,  and  prohibits  creditors  from  feizing  the  efFeds 
of  their  debtors,  unlefs  by  a  warrant  from  a  magif- 
tra^e,  and  under  his  infpedtion,  was  not  publilhed 
until  the  year  1 35 1.   Ordon.  torn.  ii.  p.  438.     It  is 
probable,  however,  that  men  were  taught,  by  ob- 
ferving  the  diforders  which  the  former  mode  of 
proceeding  occafioned,  to  corredl  it  irn  pradice  long, 
before  a  remedy  was  provided  by  a  law  to  that 
effefl.  Every  difcerning  reader  will  apply  this  ob- 
fervation  to  many  other   cuftoms  and  pradices 
which  I  have  mentioned.     New  cuftoms  are  not 
always  to  be  afcribed  to  the  laws  which  authorize 
them.     Thefe  flatutes  only  give  a  legal  fandion  to 
fuch  things  as  the  experience  of  mankind  has  pre- 
vioufly  found  to  be  proper  and  beneficial. — 3.  As 
foon  as  the  interpofition  of  the  magiftrate  became 
requifite,  regular  proviflon  was  made  for  attaching 
or  diftraining  the  moveable  effedls  of  a  debtor ;. 
2<nd  if  his  moveables  were  not  fulRcient  to  difcharge 
the  debt,  his  immoveable  property,  or  eftate  in 
land,  was  liable  to  the  fame  diftrefs,  and  was  fold 
for  the  benefit  of  his  creditor.     D'Ach.  ix.  p.  184, 
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185.  xi.  p.  34S.  ^So.     As  this  regulation  afforded 
the  moft  complete  fecurity  to  the  creditor,  it  was 
confidered  as  fo  fevere,  that  humanity  pointed  out 
feveral  limitations  in  the  execution  of  it.     Credi- 
tors were  prohibited  from  feizing  the  wearing  ap- 
parel of  their  debtors,  their  htds,  the  door  of  their 
houle,  their  inftruments  of  hufbandry,  &c.  D'Ach. 
ix.  184.  xi.  ^yy.    Upon  the  fame  princples,  when 
the  power  of  diftraining  eftedls  became  more  gene- 
ral, the  horfe  and  arms  of  a  gentleman  could  not 
be  feized.    D'Ach.  ix.  185.     As  hunting  was  the 
favourite  amufement  of  martial  nobles,  the  Empe- 
ror  Lodovicus    Pius  prohibited  the  feizing  of  a 
hawk  on    account   of   any   compofition   or    debt. 
Capitul.  lib.  iv.  §  21.     But  if  the  debtor  had  no 
other    moveables,    even   thefe   privileged   articles 
might  be  feized. — 4.   In  order  to  render  the  fecurity 
of  property  complete  within  a  community,   every 
perfon  who  was  admitted   a  m.ember  of  it,   was 
obliged  to  buy  or   build  a   houfe,    or  to  purchafe 
lands  within  its  precincls,   or  at  leaft  to  bring  into 
.  the  town  a  confiderable  portion  of  his  moveab]es 
per  qu^e  jufticiari  pojfu^  Ji  quid  forte  in  eura  querela 
evenerit.  D'Ach.  xi,  326.     Ordon.  i.  o^Sy.     Li'cer- 
tates  S.  GeorgiideEfperanchia.  Hift.  de  Dauphine, 
tom.  i.  p.  26. — 5.  I'hat  fecurity  might  be  as  per- 
fe6l  as  pofTible,  in  fome  towns,  the  members  of 
the  community  feem  to  have  been  bound  for  each 
other.     D'Ach.  x.  644. — 6.  All  queftions  with  re- 
fpeft  to  property  were  tried  within  ilit  commu- 
nity, by  magiftrates  and  judges    which  the    cin- 
zens  ele(51:ed  or  appointed.     Their  decifions  were 
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more  equal  and  fixed  than  the  fentences  which  de- 
pended on  the  capricious  and  arbitrary  will  of  a 
baron,  who  thought  himfelf  fuperior  to  all  laws. 
D'Ach.  X.  644.  646.  xi.  344.  &  pafTim.  Ordon.  iii. 
204. — 7.  No  member  of  a  community  could  be 
burdened  by  any  arbitrary  tax  -,  for  the  fuperior 
lord  who  granted  the  charter  of  community  ac- 
cepted of  a  fixed  cenfus  or  duty  in  lieu  of  all  de- 
mands. Ordon.  t.  iii.  204.  Libertates  de  Calma. 
Hift.  de  Dauphine,  torn.  i.  p.  19.  Libert.  St. 
Georgii  de  Efperanchia,  ibid.  p.  26.  Nor  could 
the  members  of  a  community  be  diftrefTed  by  an 
unequal  impofition  of  the  fum  to  be  levied  on  the 
community.  Reo;ulations  are  inferted  in  the  char- 
ters  of  fome  communities  concerning  the  method 
of  determining  the  quota  of  any  tax  to  be  levied 
on  each  inhabitant.  D'Ach,  xi.  350.  365.  St. 
Louis  publiilied  an  ordonance  concerning  this  mat- 
ter which  extended  to  all  the  communities.  Ordon. 
t.  i.  186.  Theie  regulations  are  extremely  favour- 
able to  liberty,  as  they  veft  the  power  of  propor- 
tioning the  taxes  in  a  certain  number  of  citizens 
cholen  out  of  each  pariih,  who  were  bound  by  fo- 
lem.n  oath  to  decide  according  to  juflice.— That 
the  more  perfe6l  fecurity  of  property  was  one  great 
object  of  thofe  who  inftituted  communities,  we 
karn,  not  only  from  the  nature  of  the  thing,  but 
from  the  exprcfs  words  of  feveral  charters,  of  which 
I  fnall  only  mention  that  granted  by  Alienor  Queen 
of  England  and  Duchefs  of  Guienne,  to  the  com- 
munity of  Poitieis,  "  ut  fua  propria  melius  defen- 
derc  pofTinr,  l^z  magis  integre  cuftodire."  Du  Cange 
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voc.  Communia^  v.  ii.  p.  863. — Such  are  fome  of  the 
capital  regulations  eftablifhed  in  communities  du- 
ring the  twelfth  and  thirteenth  centuries.  Thefe  may- 
be confidered  as  the  firil  rudiments  of  law  and  order, 
and  contributed  greatiy  to  introduce  regular  go- 
vernment among  all  the  members  of  focicty.  As 
foon  as  communities  were  inflituted,  high  fenti- 
ments  of  liberty  began  to  appear.  When  Hum- 
bert, lord  of  Beaujeu,  upon  granting  a  charter  of 
community  to  the  town  of  Belleville,  exacted  of 
the  inhabitants  an  oath  of  fidelity  to  himfelf  and 
fucceiTors,  they  ftipulated,  on  their  part,  that  he 
fhould  fwear  to  maintain  their  franchifes  and  liber- 
ties ;  and  for  their  greater  fecurity,  they  obliged 
him  to  bring  twenty  gentlemen  to  take  the  fam^e 
oath,  and  to  be  bound  together  with  him.  D'Ach. 
ix.  183.  In  the  fame  manner  the  lord  of  Moirens 
in  Dauphine  produced  a  certain  number  of  perfons 
as  his  fureties  for  the  obfervation  of  the  articles 
contained  in  the  charter  of  community  to  that 
town.  Thefe  were  bound  to  furrender  themfelves 
prifoners  to  the  inhabitants  of  Moirens,  if  their 
liege  lord  fiiould  violate  any  of  their  franchifes, 
and  they  promifed  to  remain  in  cudody  until  he 
fhould  grant  them  redrefs.  Hid.  de  Dauphine, 
torn.  i.  p.  17.  If  the  mayor  or  chief  magidrate  of 
a  town  did  any  injury  to  a  citizen,  he  was  obliged 
to  give  fecurity  for  his  appearance  in  judgment 
in  the  fame  manner  as  a  private  perfon  -,  and 
if  caft,  was  liable  to  the  fam.e  penalty.  D'Ach. 
ix.  183.  Thefe  are  ideas  of  equality  uncommon 
in  the  feudal  times.     Communities  v/ere  fo  favour- 
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able  to  freedom,  that  they  were  diftinguifhed  by 
the  name  of  Libert  at  es,  Du  Cange,  v.  ii.  p.  863. 
They  were  at  firfl:  extremely  odious  to  the  nobles, 
who  forefaw  what  a  check  they  mud  prove  to  their 
power  and  domination.  Guibert  Abbot  of  Nogent 
calls  them  execrable  inventions,  by  which,  con- 
trary to  law  and  juilice,  flaves  withdrew  thena- 
felves  from  that  obedience  which  they  owed  to  their 
mailers.  Du  Cange,  ib.  ^61,  The  zeal  with  which 
fome  of  the  nobles  and  powerful  ecclefiafticks  op- 
pofed  the  eftablifhment  of  communities,  and  endea- 
voured to  circumfcribe  their  privileges,  was  extra- 
ordinary. A  flriking  inftance  of  this  occurs  in 
the  contefts  between  the  archbifhop  of  Reims,  and 
the  inhabitants  of  that  community.  It  was  the 
chief  bufinefs  of  every  archbifhop,  during  a  con- 
fiderable  time,  to  abridge  the  rights  and  jurifdiflion 
of  the  community;  and  the  great  objedt  of  the  ci- 
tizens, efpecially  when  the  fee  was  vacant,  to  main- 
tain, to  recover,  and  to  extend  their  own  jurifdic- 
tion,  Hiftoire  civile  &  politique  de  la  ville  de 
Reims  par  M.  Anquetil.  torn.  i.  p.  287,  &c. 

The  obfervations  which  I  have  made  concern- 
ing the  ftate  of  cities,  and  the  condition  of  their 
inhabitants,  are  confirmed  by  innumerable  paflacres 
in  the  hiftorians  and  laws  of  the  middle  ao-es.  It 
is  not  improbable,  however,  that  fome  cities  of  the 
firfl  order  were  in  a  better  ftate,  and  enjoyed  a  fu- 
perior  degree  of  liberty.  Under  the  Roman  so- 
vernment,  the  municipal  government  eflablifhed 
in  cities  was  extremely  favourable  to  liberty.   The 
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jurifdi£tion  of  the  fenate  in  each  corporation,  and 
the  privileges  of  the  citizens,  were  both  extenfivc. 
There  is  reafon  to  believe,  that  fome  of  the  greater 
cities  which  efcaped  the  deftrudive  rage  of  the 
barbarous  nations,  flill  retained  their  ancient  form 
of  governnnent,  at  lead  in  a  great  meafure.     They 
were  governed  by  a  council  of  citizens,  and  by 
magiltrates  whom  they  themfelves  defied.     Very 
ftrong  prefumptions  in  favour  of  this  opinion,  are 
produced  by  M.  I'Abbe  De  Bos.     Hifb.  Crit.  de  la 
Mon.  Franc,  tom.  i.  p.  18,  &c.  torn.  ii.  p.  524. 
edit.  1742.     It  appears  from  fome  of  the  charters 
of  community  to  cities,  granted  in  the  twelfth  and 
thirteenth  centuries,   that  thefe  only  confirm   the 
privileges  pofTefTed  by  the  inhabitants  previous  to 
the  eftablifhment  of  the  community.     D'Acher. 
Spicileg.   vol.  xi.  p.  345,     Other   cities  claimed 
their  privileges  as  having  pofTelTed   them  without 
interruption  from  the  times  of  the  Romans.    Hid. 
Crit.  de  la  Mon.  Franc,  tom.  ii.  p.  333.     But  the 
number  of  cities  which  enjoyed  fuch  immunities 
was  fo  fmall,  as  in  no  degree  to  diminilh  the  force 
of  my  conclufions  in  the  text. 

NOTE  XVn.    Sect.  L  p.  40.  [R], 

Having  given  a  full  account  of  the  eftablifh. 
ment  as  well  as  effedls  of  communities  in  Italy  and 
France,  it  will  be  neceiTary  to  inquire  with  fome 
attention  into  the  progrefs  of  cities  and  of  muni- 
cipal government  in  Germany.  The  ancient  Ger- 
mans had  no  cities.     Even  in  their  hamlets  or  vif- 
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lages  they  did  not  build  their  honfes  contiguous  to 
each  other.  Tac.  dcMor.  Germ,  cap,  i6.  They 
confidered  it  as  a  badge  of  fervitude  to  be  obliged 
to  dwell  in  a  city  furrounded  with  walls.  When 
one  of  their  tribes  had  fhaken  off  the  Roman 
yoke,  their  countrymen  required  of  them,  as  an 
evidence  of  their  having  recovered  liberty,  to  de- 
molifh  the  walls  of  a  town  which  the  Romans  had 
built  in  their  country.  Even  the  fiercefl  animals, 
faid  they,  lofe  their  fpirit  and  courage  v/hen  they 
are  confined.  Tac.  Hiflor.  lib.  iv.  c.  64..  The  Ro- 
mans built  feveral  cities  of  note  on  the  banks  of 
the  Rhine.  But  in  all  the  vail  countries  from  that 
river  to  the  coafts  of  the  Bahick,  there  was  hardly 
one  city  previous  to  the  ninth  century  of  the  Chri- 
flian  nsra.  Conringius  Exercitatio  de  Urbibus  Ger- 
manis,  Oper.  vol.  i.  §  25,  27,  3  j,  &c.  Heinecclus 
differs  from  Conringius  with  refpecl  to  this.  But 
even  after  allowing  to  his  arguments  and  autho- 
rities their  utmofl  force,  they  prove  only  that  ther^ 
were  a  few  places  in  thofe  extenfive  regions  on 
which  fome  hiftorians  have  beftowed  the  name  of 
towns.  Elem.  Jur.  German,  lib.  i.  §  102.  Under 
Charlemagne,  and  the  Emperors  of  his  family,  as 
the  political  flate  of  Germany  began  to  improve, 
feveral  cities  were  founded,  and  men  became  ac- 
cuftomed  to  afTociate  and  to  live  together  in  one 
place.  Charlemagne  founded  two  archbifhopricks 
and  nine  bifhopricks  in  the  mofc  confiderable 
•towns  of  Germany.  Aub.  Mir^i  Opera  Diploma- 
tica,  vol.  i.  p.  16.  His  fucceffors  increafed  the 
-number  of  thefcj  and  as  bifhops  fixed  their  refi- 
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dence  in  thefe  cities,  and  perfornned  religious  func- 
tions there,  that  induced  many  people  to  fettle  in 
them.  Conring.  ibid.  §  48.  But  Henry,  firnamed 
the  Fowler,  who  began  his  reign  A.  D.  920,  mud 
be  confidered  as  the  great  founder  of  cities  in  Ger- 
many. The  Empire  was  at  that  time  infefted  by 
the  incurfions  of  the  Hungarians  and  other  bar- 
barous people.  In  order  to  oppofe  them,  Henry 
encouraged  his  fubjecls  to  fettle  in  cities  which  he 
furrounded  with  walls  and  towers.  He  enjoined 
or  perfuaded  a  certain  proportion  of  the  nobility 
to  ^x  their  refidence  in  the  towns,  and  thus  ren- 
dered the  condition  of  citizens  more  honourable 
than  it  had  been  formerly.  Wittikindus  Annal. 
lib.  i.  ap.  Conring.  §  82.  From  this  period  the 
number  of  cities  continued  to  increafe,  and  they 
became  more  populous  and  more  wealthy.  But 
cities  were  ftill  deftitute  of  municipal  liberty  or 
jurifdidlion.  Such  of  them  as  were  fituated  in  the 
Imperial  demefnes,  were  fubjedl  to  the  Emperors. 
Their  ComiUs,  Miffi^  and  other  judges  prefided  in 
them,  and  difpenfed  juftice.  Towns  fituated  on 
the  eftate  of  a  baron,  were  part  of  his  fief,  and  he 
or  his  officers  exercifed  a  fimilar  jurifdiclion  in 
them.  Conring.  ibid.  §  y^^  74.  Heinec.  Eiem. 
Jur.  Germ.  lib.  i.  §  104.  The  Germans  borrowed 
the  inftitution  of  communities  from  the  Italians. 
Knipfchildius  Tradlatus  Politica-Hiftor.  Jurid.  de 
Civitatum  Imperialium  Juribus,  vol.  i.  lib.  i.  cap. 
5.  N^.  23,  Frederick  BarbaroiTa  was  the  iirft 
pmperor  who,  from  the  fame  political  confidera- 
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tion  that  influenced  Lewis  the  Grofs,  multiplied 
communities  in  order  to  abridge  the  power  of  the 
nobles.     PfefFel  Abrege  de  PHiftoire  &  du  Droit 
Publique  d'Allemagne,  4to.    p.  297.     From  the 
reign  of  Henry  the  Fowler,  to  the  time  when  the 
German  cities  acquired  full  pofTefTion  of  their  im- 
munities,   various    circumftances    contributed    to 
their  increafe.     The  eftablifhment  of  bifhopricks 
(already  mentioned)  and  the  building  of  cathedrals, 
naturally  induced  many  people  to  fettle  there.     It 
became  the  cuftom  to  hold  councils  and  courts  of 
judicature  of  every  kind,  ecclefiaftical  as  well  as 
civil,    in  cities.     In  the  eleventh  century,    many 
(laves  were  enfranchifed,  the  greater  part  of  which 
fettled  in  cities.     Several  mines  were  difcovered 
and  wrought  in  different  provinces,  which  drew  to- 
gether fuch  a  concourfe  of  people,  as  gave  rife  to 
feveral  cities.  Conring.  §  105.     The  cities  began 
in  the  thirteenth  century  to  form  leagues  for  their 
mutual  defence,   and  for  reprelTing  the  diforders 
occafioned  by  the  private  wars  among  the  barons, 
as  well  as  by  their  exadions.     This  rendered  the 
condition  of  the  inhabitants  of  cities  more  fecure 
than  that  of  any  order  of  men,  and  allured  many 
to  become  members  of  their  communities.     Con- 
ring.  §  94.     There  were  inhabitants  of  three  dif- 
ferent ranks  in  the  towns  of  Germany.     The  no- 
bles, or  familiae  ;  the  citizens,  or  liberi ;  and  the 
artifans,    who   were   flaves,   or   homines   proprii. 
Knipfchild.  lib.  ii.  cap.  29.  N^*  13.     Henry  V. 
who  began  his  reign  A.  D.  iio5,  enfranchifed  the 
flaves  who  were  artifans  or  inhabitants  in  feveral 

5  towns, 


PROOFS   AND  ILLUSTRATIONS.  315 

towns,  and  gave  them  the  rank  of  citizens  or  li* 
beri.  Pfeffel,  p.  254.  Knipfch.  lib.  ii.  c.  29. 
N^.  113.  119.  Though  the  cities  in  Germany  did 
not  acquire  liberty  fo  early  as  thofe  in  France, 
they  extended  their  privileges  much  farther.  All 
the  Imperial  and  free  cities,  the  number  of  which 
is  confiderable,  acquired  the  full  right  of  being 
immediate -y  by  which  term,  in  the  Germian  jurif- 
prudence,  we  are  to  undcrfland,  that  they  are 
fubjed  to  the  Em.pire  alone,  and  poiTefs  within 
their  own  precinfls  all  the  rights  of  complete  and 
independent  fovereignty.  The  various  privileges 
of  the  Imperial  cities,  the  great  guardians  of  the 
Germanic  liberties,  are  enumerated  by  Knipfchild, 
lib.  ii.  The  mofl  important  articles  are  generally 
known,  and  it  would  be  improper  to  enter  into  any 
difquifition  concerning  minute  particulars, 

NOTE  XVIIL     Sect.  I.  p.  40.  [S]. 

The  Spanilh  hiftorians  are  almoft  entirely  filent 
concerning  the  origin  and  progrefs  of  communities 
in  that  kingdom  ^  fo  that  I  cannot  fix  with  any 
degree  of  certainty  the  time  and  manner  of  their 
firft  introdudlion  there.  It  appears,  however, 
from  Mariana,  vol.  ii.  p.  221,  fol.  Hagse  1736, 
that  in  the  year  1350,  eighteen  cities  had  obtained 
a  feat  in  the  Cortes  of  Caflile.  From  the  account, 
which  fhall  be  given  of  their  conftitution  and 
pretenfions,  Sed.  III.  of  this  volume,  it  is  evident 
that  their  privileges  and  form  of  government  were 
the  fame  with  thofe  of  the  other  feudal  corpora- 
tions i  and  this,  as  well  as  the  perfedt  fimilarity 

of 
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of  poiirical  inftituuons  and  tranlaccions  in  ail  the 
feudal  kingdoms,  may  lead   us  to  conclude,  that 
communities  were    introduced    there  in  the  fame 
manner,    and  probably  about  the  fame  time,    as 
in  the  other  nations  of  Europe.     In  Aragon,  as  I 
fhaii  have  occafion   to    obferve    in    a    fubfequent 
note,  cities  fcem  early   to  have  acquired  extenfive 
immunities,  together  with  a  fhare  in  the  legiQa- 
ture.     In  the  year  1118,  the  citizens  of  SaragolTa 
had  not  only  attained   political  liberty,  but  they 
were  declared  to  be  of  equal  rank  with  the  nobles 
of  the  fecond  clafs  ♦,  and  many  other  immunities, 
unknown  to  perfons  in  their  rank  of  life  in  other 
parts  of   Europe,    were    conferred    upon    them. 
Zurita    Anales  de  Aragon,    torn,  i,    p.  44..       In 
England,    the  eftablifhment    of    communities    or 
corporations  was  pofterior  to  the  Conqueft.     The 
pradlice  v^as  borrowed  from  France,  and  the  pri- 
vileges granted  by  the  crown  were  perfe6lly  fimilar 
to  thofe  v/hich  I  have  enumerated.     But  as  this 
part  of  hidory  is  well  known  to  moil  of  my  read- 
ers, I  fhall,  without  entering  into  any  critical   or 
minute  difcuflion,  refer  them  to  authors  who  have 
fully  illuflrated  this  intereding  point  in  the  Eng- 
iifh  hiftory.  Brady's  Treatife  of  Boroughs.    Madox 
Firma  Burgi,  cap.  i.  fed.  ix.     Flume's  Hiftory 
of  England,  vol.  i.  append,    i.  and  ii.     It   is  not 
improbable  that  fome  of   the  towns    in  England 
were  formed    into  corporations  under  the  Saxon 
Kings,  and  that  the  charters  granted  by  the  Kings 
of  the  Norman  race  were   not  charters  of  enfran- 
chifement  from  a  ftate  of  fiavery,   but  a  confirma- 
tion 
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tion  of  privileges  which  they  already  enjoyed.  See 
Lord  Lyttelton's  Hiftory  of  Henry  H.  vol.  ii. 
p.  317.  The  Englilh  cities,  however,  were  very 
inconfiderable  in  the  twelfth  century.  A  clear 
proof  of  this  occurs  in  the  hiftory  to  which  I  lad 
referred.  Fitzftephen,  a  contemporary  author, 
gives  a  defcription  of  the  city  of  London  in  the 
reign  of  Henry  IL  and  the  terms  in  which  he 
fpeaks  of  its  trade,  its  wealth,  and  the  fplendour 
of  its  inhabitants,  would  fugged  no  inadequate 
idea  of  its  ftate  at  prefent,  when  it  is  the  greatefl 
and  mod  opulent  city  of  Europe.  But  all  ideas 
of  grandeur  and  magnificence  are  merely  compa- 
rative. It  appears  from  Peter  of  Blois,  archdea- 
con of  London,  who  flourifhed  in  the  fame  reign, 
and  who  had  good  opportunity  of  being  well  in- 
formed, that  this  city,  of  which  Fitzftephen  gives 
fuch  a  pompous  account,  contained  no  more  than 
forty  thoufand  inhabitants.  Ibid.  315,  316.  The 
other  cities  were  fmall  in  proportion,  and  in  no  con- 
dition to  extort  any  extenfive  privileges.  That  the 
conftitution  of  the  boroughs  in  Scotland,  in  many 
circumftances,  refembled  that  of  the  towns  in 
France  and  England,  is  manifeft  from  the  Leges 
Burgorum  annexed  to  the  Regiam  Majeftacem. 

NOTE  XIX.     Sect.  L  p.  46.  [T]. 

Soon  after  the  introduction  of  the  third  eftate 

into  the    national  council,    the   fpiric   of  liberty 

which  that  excited  in  France  began  to  produce 

confpicuous  efFedls.  In  feveral  provinces  of  France, 
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the  nobility  and  communities  formed  aflbciations, 
whereby  they  bound    themfelves  to  defend  their 
rio-hts  and  privileges  againft  the  formidable  and 
arbitrary  proceedings  of  the  King.     The  Count 
de  Boulainvilliers  has  preferved  a  copy  of  one  of 
thefe  affociations,  dated  in  the  year  13 14,  twelve 
years  after  the   admilTion   of  the    deputies  from 
towns  into  the  States  General.    Hilloire  de  Tancien 
gouvernement  de  la  France,  torn.  ii.  p.  94.     The 
vigour  with  which  the    people   afferted  and  pre- 
pared to  maintain  their  rights,  obliged  their  fove- 
reigns  to  refped  them.     Six  years  after  this  aiTo- 
ciation,  Philip  the  Long  iffued  a  writ  of  fummons 
to  the  community  of  Narbonne,  in  the  following 
terms  :  "  Philip,  by  the  Grace,  &c.  to  our  well- 
beloved,  &c.  As  we  defire  with  all  our  heart,  and 
above  all  other  things,    to  govern  our  kingdom 
and  people  in  peace  and  tranquillity,  by  the  help 
of  God;   and  to  reform  our  faid  kingdom  in  fo 
far  as  it  ftands  in  need  thereof,  for  the   publick 
good,  and  for  the  benefit  of  our  fubjecls,  who  in 
times  paft  have  been  aggrieved  and  opprefled  in 
diverfe  manners  by  the  malice  of  fundry  perfons, 
as  we  have  learned  by  common  report,  as  well  as 
by  the  information  of  good  men  worthy  of  credit, 
and  we  having  determined  in  our  council  which 
we  have  called  to  meet  in  our  good  city,  &c.  to 
give  redrefs  to  the  utmoil  of  our  power,  by  all 
ways  and  means  polTible,  according  to  reafon  and 
juftice,  and  willing  that  this  fliould  be  done  with 
folemnity   and  deliberation  by  the  advice  of  the 

prelates, 
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prelates,  barons,  and  good  towns  of  our  realm, 
and  particularly  of  you,   and   that  it  fhould  be 
tranfadted  agreeably  to  the  will  of  God,  and  for 
the  good  of  our  people,  therefore  we  command,'* 
&c.     Mably,  Obfervat.  ii.  App.  p.  3S6.     I  Ihall 
allow  thefe  to  be  only  the  formal  words  of  a  pub- 
lic and    legal   flyle,    but  the  ideas  are    fingular, 
and  much  more    liberal   and  enlarged  than  one 
could  expe(5l  in  that  age.     A  popular  monarch  of 
Great  Britain  could  hardly  addrefs  himfelf  to  par- 
liament,   in   terms   more   favourable  to   pubiick 
liberty.     There  occurs  in  the  Hidory  of  France  a 
flriking  inftance  of  the  progrefs  which  the  prin- 
ciples of  liberty  had  made  in  that  kingdom,  and 
of  the  influence  which  the  deputies  of  towns  had 
acquired  in  the  States  General.     During  the  cala- 
mities in  which  the  v/ar  with  England,  and  the 
captivity  of  King  John,  had  involved  France,  the 
States  General  made  a  bold  effort  to  extend  their 
own  privileges  and  jurifdi6lion.     The  regulations 
cllablifhed  by  the  States  held   A.  D.   1355,  con- 
cerning the  mode  of  levying  taxes,  the  adminiftra- 
tion  of  which  they  vefted  not  in  the  crown,    but 
in  commifTioners  appointed   by  the  States ;  con- 
cerning the  coining   of  money,    concerning   the 
redrefs  of  the  grievance  of  purveyance  ;  concerning 
the  regular  adminiftration  of  juflice;    are    much 
more  fuitable  to  the  genius  of  a  republican   go- 
vernment than  that  of  a  feudal  monarchy.     This 
curious  ftatute  is  publillied,  Ordon.   t.  iii.   p.  19. 
Such  as  have  not  an  opportunity  to  confuk  that 

large 
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large  coUedlion  will  find  an  abrido-ment  of  it,  in 
Hid.  de  France  par  Villaret,  torn.  ix.  p.  130.  or 
in  Hiiloire  de  Boulainv.  torn.  ii.  213.  The  French 
hiflorians  reprefent  the  bifhop  of  Laon,  and  Mar- 
cel Proved  of  the  merchants  of  Paris,  who  had 
the  chief  diredlion  of  this  aflembly,  as  feditious 
tribunes,  violent,  interefted,  ambitious,  and  aim- 
ing at  innovations  fubverfive  of  the  conftitution 
and  government  of  their  country.  That  may  have 
been  the  cafe,  but  thefe  men  poffefled  the  con- 
fidence of  the  people  •,  and  the  meafures  which  they 
propofed  as  the  mod  popular  and  acceptable, 
plainly  prove  that  the  fpirit  of  liberty  had  fpread 
v/onderfully,  and  that  the  ideas  which  then  pre- 
vailed in  France  concerning  government  were  ex- 
tremely liberal.  The  States  General  held  at  Paris 
A.  D.  1355,  confided  of  about  eight  hundred 
members,  and  above  one  half  of  thefe  were  de- 
puties from  towns.  M.  Secoufife  Pref.  a  Ordon. 
tom.  iii.  p.  48.  It  appears  that  in  all  the  different 
afifemblies  of  the  States,  held  during  the  reign  of 
John,  the  reprefcntatives  of  tov/ns  had  great  in- 
fluence, and  in  every  refpedl  the  third  State  was 
confidered  as  co-ordinate  and  equal  to  either  of 
the  other  two.  Ibid,  pafiim.  Thefe  fpirited  efforts 
were  made  in  France  long  before  the  Houfe  of 
Commons  in  England  acquired  any  confiderabje 
influence  in  the  legiflature.  As  the  feudal  fydem 
was  carried  to  its  utmod  height  in  France  fooner 
than  in  England,  fo  it  began  to  decline  fooner  in 

the  former  than  in  the  latter  kingdom.     In  Eng- 
land, 
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land,  almoft  all  attempts  to  eftablifh  or  to  extend 
the  liberty  of  the  people  have  been  fuccefsful  j  in 
France  they  have  proved  unfortunate.  What  were 
the  accidental  events,  or  political  caufes,  which  oc- 
cafioned  this  difference,  it  is  not  my  prefent  bufi- 
nefs  to  enquire. 

NOTE   XX.     Sect.  L  p.  48.   [U]. 

In  a  former  Note,  N^  VIIL  I  have  enquired 
into  the  condition  of  that  part  of  the  people  which 
was  employed  in  agriculture,  and  have  repre- 
fented  the  various  hardfhips  and  calamities  of  their 
fituation.  When  charters  of  liberty  and  manu- 
miflion  were  granted  to  fuch  perfons,  they  con- 
tained four  conceflions  correfponding  to  the  four 
capital  grievances  to  which  men  in  a  ftate  of  fer- 
vitude  are  fubject.  i.  The  right  of  difpofing  of 
their  perfons  by  fale  or  grant  was  relinquifhed. 
2.  Power  was  given  to  them  of  conveying  their 
property  and  effcds  by  will  or  any  other  legal 
deed.  Or  if  they  happened  to  die  intcHatej  it 
was  provided  that  their  property  fhould  go  to 
their  lawful  heirs  in  the  fame  manner  as  the  uro- 
perty  of  other  perfons.  5.  Thefervices  and  taxes 
which  they  owed  to  their  fuperior  or  liege  lord, 
which  v/ere  formerly  arbitrary  and  impofed  at 
pleafure,  are  precifely  alcertained.  4.  They  are 
allowed  the  privilege  of  marrying  v^hatever  perfon 
they  chofe,  as  formerly  they  could  contradl  no 
marriage  without  their  lord's  permiffion,  a.id 
with  no  perfon  but  one  of  his  (lavts.  All  thefe 
particulars  are  fotuid  united  in  the  charter  granted 

Yql,  L  y  Habi- 
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Habitatoribus  Montis-Britonis,  A.D.i^  76.    Hid 
de  Dauphine,  torn.  i.  p.  81,     Many  circumftances 
concurred  with  thofe  which  I   have  mentioned  in 
the  text  in  procuring  them  deliverance  from  that 
wretched  ftate.     The  gentle  fpirit  of  the  Chriftian 
reho-ion  •,  the  dodlrines  which  it  teaches,  concern-    . 
ing  the  original  equality  of  mankind  ;   its  tenets 
concerning  the  divine  government,    and   the  im- 
partial eye  with  which  the  Almighty  regards  men 
of  every  condition,  and  admits  them  to  a  partici- 
pation of  his  benefits,  are  all  inconfiftent  with  fer- 
vitude.     But  in  this,  as  in  many  other  inftances, 
confiderations  of  intered,  and  the  maxims  of  falfc 
policy,  led  men  to  a  condudl  inconfiftent  with  their 
principles.     They   were   fo  fenfible,  however,  of 
the  inconfiftency,  that  to  fet  their  fellow  Chriftians 
at  liberty  from   fervitude   v/as  deemed  an  a6l  of 
piety  highly  meritorious  and  acceptable  to  heaven. 
The  humane  fpirit  of  the  Chriftian  religion  ftrug- 
gled  with  the  maxims  and  manners  of  the  world, 
and  contributed  more    than    any    other    circum- 
ftance  to  introduce  the  practice  of  manumiffion. 
When  Pope  Gregory  the    Great,    who  fiourifhed 
toward    the  end   of  the    fixth    century,    granted 
liberty  to  fome  of  his  fiaves,   he   gives  this  rea- 
fon    for    it,    "    Cum    redemptor    nofter,    totius 
conditor  naturse,     ad   hoc   propitiatus    humanam 
carnem  voluerit    afTumere,  lit  divinitatis  fuse  gra- 
tia,   dirempto    (quo  tencbamur  caprivi)  vinculo, 
priftinas  nos  reftitueret  libertati  -,  falubriter  agitur, 
fi   homines,  quos  ab  initio  liberos  natura  protulit, 
&;  jus  gentium  jugo  fubftituit  fcrvitutis,    in  ea, 

qua 
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qua  nati  fuerant,  manumittentis  beneficio  libertati 
reddantur."     Gregor.  Magn.  ap,  PotgiefT   lib.  iv. 
c.  i.  §  3.     Several  laws   or  charters  founded  on 
reafons  fimilar  to  this,  are  produced  by  the  fame 
author.     Accordingly  a  great  part  of  the  charters 
of  manumifllon  previous  to  the  reign  of  Louis  X. 
are  granted  pro  amore  Dei,  pro  remedio  animse, 
&  pro  mercede  anim^.     Murat.  Antiq.  Ital.  vol.  i. 
p.  849,  S^o,     Du  Cange,  voc.  manumijjio.     The 
formality  of  manumifTion  was  executed  in  a  church, 
as  a  religious  folemnity.      The  perfon  to  be  fet 
free  was  led  round  the  great  altar  with  a  torch  in 
his  hand,  he  took  hold  ot  the  horns  of  the  altar, 
and  there  the  folemn  words  conferring  liberty  were 
pronounced.     Du  Cange,  lb.  vol,  iv.  p.  467.     I 
Ihall  tranfcribe  a  part  of  a  charter  of  manumifTion 
granted  A.  D.   1056;   both  as  it  contains   a  full 
account  of  the  ceremonies  ufed  in  this  form   of    ■ 
manumifTion,  and  as  a  fpecimen  of  the  imperfe6t 
knowledge  of  the  Latin  tongue  in  that  barbarous 
age.     It  is  granted  by  Willa  the  widow  of  Hugo 
the  Duke  and  Marquis,  in  favour  of  Clariza  one 
of  her  flaves.     "  Et  ideo  nos  Domine  Wille  indite 
cometifTe — libera  et  abfolvo  te  Cleriza  filia  Uberto 
— pro  timore  omnipotencis  Dei,  &  remedio  lumi- 
naric  anime  bone  memorie  quondam  fupra  fcripto 
Domini  Ugo  gloriofTifTimo,  ut  quando  ilium  Do- 
minus  de  hac   vita   migrare,^  jufTerit,  pars  iniqua 
non  abcat  potellatem  ullam,  fed  anguelus  Domini 
noflri  Jefu  Chridi  colocare    dignitur  ilium   inter 
fandos  diledos  fuos  ;    &  beatus  Petrus  princips 
apoftolorum,  qui  habed  poteftatem  omnium  ani- 
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marum  ligandi  et  abfolvendi,  ut  ipfi  abfolvat 
.  animas  ejus  de  peccatis  fui,  &  aperiad  ilium  janua 
paradifi  •,  pro  eadem  vero  ration!,  in  mano  mite  te 
Benzo  prefbiter,  ut  vadat  tecum  in  ecclefia  fandi 
Bartholom^i  apoftoli  •,  traad  te  tribus  vicibus  circa 
altare  ipfius  ecclefise  cum  csreo  apprehenfum  in 
manibus  tuis  &  manibus  fuis ;  deinde  exite  am- 
bulate in  via  quadrubio,  ubi  quatuor  vie  fe  devi- 
duntur.  Statimq-,  pro  remedio  luminarie  anime 
bone  memorie  quondam  fupra  fcripto  Domini  Ugo 
et  ipfi  prefbiter  Benzo  fecit  omnia,  &  dixit,  Ecce 
quatuor  vie,  ite  et  ambulate  in  quacunq-,  partem 
tibi  placuerit,  tarn  fic  lupra  fcripta  Cleriza,  qua 
nolque  tui  heredes,  qui  ab  ac  hora  in  antea  nati, 
vel  procreati  fuerit  utriufq-,  fexus,  &c."  Murat. 
ib.  p.  853.  Many  other  charters  might  have  been 
feleded,  which,  in  point  of  grammar  or  ftyle,  are 
in  no  wife  fuperior  to  this,  Manumiffion  was 
frequently  granted  on  death-bed  or  by  latter- will. 
As  the  minds  of  men  are  at  that  time  awakened 
to  fentiments  of  humanity  and  piety,  thefe  deeds 
proceeded  from  religious  motives,  and  are  granted 
fro  redemptione  animd;^  in  order  to  obtain  accept- 
ance Vv^ith  God.  Du  Cange  ubi  fupra,  p.  470. 
dz  voc.  ferviis^  vol.  vi.  p.  451.  Another  method 
of  obtaining  liberty  was  by  entering  into  holy 
orders,  or  taking  the  vow  in  a  monallery.  This 
v/as  permitted  for  fome  time  -,  but  fo  many  flaves 
efcaped,  by  this  means,  out  of  the  hands  of  their 
mailers,  that  the  practice  was  afterwards  reftrainedj 
and  at  laft  prohibited  by  the  laws  of  almoft:  all 
the  nations  of  Europe.  Murat.  ib.  p.  842.  Con- 
formably 
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formably  to  the  fame  principles.  Princes,  on  the 
birth  of  a  Ion,  or  upon  any  other  agreeable  event, 
appointed  a  certain  number  of  flaves  to  be  en- 
franchifed,  as  a  teftimony  of  their  gratitude  to 
God  for  that  benefit.  Marculfi  Form.  lib.  i. 
cap.  39.  There  are  feveral  forms  of  manumiOion 
publilhed  by  Marculfus,  and  all  of  them  are 
founded  on  religious  confiderations,  in  order  to 
procure  the  favour  of  God,  or  to  obtain  the  for- 
givenefs  of  their  fins.  Lib.  ii.  c.  23.  33,  34.  edit. 
Baluz.  The  fame  obfervation  holds  with  refped 
to  the  other  colledlions  of  Formula  annexed  to 
Marculfus.  As  fentiments  of  religion  induced 
fome  to  grant  liberty  to  their  fellow-Chriflians 
who  groaned  under  the  yoke  of  fervitude  5  fo 
miftaken  ideas  concerning  devotion  led  others  to 
relinquifh  their  liberty.  When  a  perfon  conceived 
an  extraordinary  reiped  for  the  faint  who  was 
the  patron  of  any  church  or  monailery  in  which 
he  was  accuftomed  to  attend  religious  worfliip, 
it  was  not  unufuai  among  men  polielTed  with  an 
excefs  of  fupcrftitious  reverence,  to  give  up  them- 
felves  and  their  poilerity  to  be  the  (laves  of  the 
faint.  Mabillon.  de  re  Diplomat,  lib.  vi.  632. 
The  ohlati  or  voluntary  flaves  of  churches  or  mo- 
nafteries  were  very  numerous,  and  may  be  divided 
into  three  different  clafTes.  The  firft  v/ere  fuch 
as  put  themfelves  and  efrefls  under  the  protedion 
of  a  particular  church  or  m.onadery,  binding 
themfelves  to  defend  its  privileges  and  property 
againft  every  aggrelTorv    Thefe  were  prompted  to 
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do  fo  not  merely  by  devotion,  but  in  order  to 
obtain  that  fecurity  which  arole  from  the  protec- 
tion of  the  church.  They  were  rather  vaffals  than 
flaves,  and  fometimes  peribns  of  noble  birth  found 
it  prudent  to  fecure  the  protedlion  of  the  church 
in  this  manner.  Perfons  of  the  fecond  clafs  bound 
themfelves  to  pay  an  annual  tax  or  quit-rent  out 
of  their  eftates  to  a  church  or  monaftery,  Befides 
this,  they  fometimes  engaged  to  perform  certain 
fervices.  They  were  called  cenfuales.  The  lad: 
clafs  confided  of  fuch  as  adlually  renounced  their 
liberty,  and  became  flaves  in  the  ftri6l  and  proper 
fenfe  of  the  word.  Thefe  were  called  minifteriaks^ 
and  enflaved  their  bodies,  as  fome  of  the  charters 
bear,  that  they  might  procure  the  liberty  of  their 
fouls.  PotgielTerus  de  ftatu  fervorum,  lib.  i, 
cap.  i.  §  6,  7.  How  zealous  the  clergy  were  to 
encourage  the  opinions  which  led  to  this  practice 
will  appear  from  a  claufe  in  a  charter  by  which 
one  gives  up  himfelf  as  a  Have  to  a  monaftery, 
"  Cum  fit  omni  carnali  ingenuitate  generofius 
extremum  quodcumq;  Dei  fervitium,  fcilicet  quod 
terrena  nobilitas  multos  plerum.q;  vitiorum  fervos 
facit,  fervitus  veio  Chriili  nobiles  virtutibus  red- 
dit,  nemo  autem  fani  capitis  virtutibus  vitia  com- 
paraverit,  claret  pro  ccrio  eum  efife  generofiorem, 
qui  fe  Dei  fervitio  pr^ebuerit  proniorem.  Qiiod 
ego  Ragnaldus  inteiligens,  &c."  Another  author 
fays,  ''  Kligens  magis  eiTe  fervus  Dei  quam  libertus 
fasculi,  firm  ter  credens  &  fciens,  quod  fervire 
DeOj  regnare  eft,  fummaq'l*c  ingenuitas  fit  in  qua 
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fervitus  comparabatur  Chrifti,  &c."     Du  Cange, 
voc.  oMaius,-wo\.iv,  p,  12S6,    1287.     It  does  not 
appear,  that  the  enfranchifement  of  (laves  was  a 
frequent  prad:ice  while  the  feudal  fyftem  preferved 
its  vigour.      On  the  contrary,    there   were   laws 
which  fet  bounds  to  this  praclice  as  detrimental 
to  fociety.    PotgiefT.  lib.  iv.  c.  2.  §  6.     The  infe- 
rior order  of   men    owed    the    recovery  of  their 
liberty  to  the  declme  of  that  aritlocratical  policy, 
which  lodged   the   moft  extenfive   power  in   the 
hands  of  a  few  members  of  the  fociety,  and   de- 
prefled  all  the  reft.     When  Louis  X.    iffued   his 
ordonance,  feveral  flaves  had  been  fo  long  accuf- 
tome'd  to  fervitude,  and  their  minds  were  fo  much 
debafed  by  that   unhappy  fituation,  that  they  re- 
fufed  to  accept  of  the  liberty  which  was  offered 
them.  D'Ach.  Spicel.  vol.  xi.  p.  387.    Long  after 
the  reign  of  Louis  X.  feveral  of  the  French  no- 
bility continued  to  affert  their  ancient  dominion 
over  their  flaves.     It  appears  from  an  ordonance 
of  the  famous  Bertrand  de  Guelclin  Conftable  of 
prance,  that  the  cuftom  of  enfranchifing  them  was 
confidered  as   a  pernicious    innovation.      Morice 
Mem.    pour  fervir  des  preuves  a  Thift.  de   Bret, 
tom.  ii.  p.  100.  In  fome  inftances,   when  the  pran- 
dial flaves  were  declared  to  be  freemen,  they  were 
flill  bound   to    perform  certain   fervices   to   their 
ancient  mafters ;  and  were  kept  in  a  Hate  different 
from   other  fubjefts,  being  reftrided  either  from 
purchaflng  land,  or  becoming  members  of  a  com- 
munity  within  the  precinds  of  the  manor  to  which 
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they  formerly    belonged.      Martene   &  Durand. 
Thefaur.  Anecdot.  vol.  i.  p.  914.     This,  however, 
feems  not  to  have   been  common. — There  is  no 
general  law  for  the  manumiffion  of  Oaves  in  the 
Statute-book    of  England   fimilar  to   that   which 
has  been  quoted  from  theOrdonancesof  the  Kino-s 
of  France.      Though  the  genius  of  the  Englifh 
conilitution  feems  early  to  have  favoured  perfonai 
liberty,  perfonai  fervitude,  neverthelefs,  continued 
long  in  England  in  fome  particular  places.     In  the 
year  15 14,  we  find  a  charter  of  Henry  VIII.   en- 
franchifing  two  flaves  belonging  to  one  of  his  ma- 
nors. Rym.  Feeder,  vol.  xiii.  p.  470.  As  late  as  the 
year  1574,  there  is  a  commiiTion  from  Queen  Eliza- 
beth with  refpeft  to  the   manumifTion  of  certain 
bondmen  belonging  to  her.     Rymer.  in  Qbfervat. 
on  the  ftatutes,  &c.  p.  251, 

NOTE  XXI.     Sect.  I.  p.  56.    [X], 

There  is  no  cuitom   in  the  middle  ages  more 
flngular  than  that  of  private  war.     It  is  a  right  of 
fo  great  importance,  and  prevailed  fo  univerfally, 
that  the  regulations   concerning   it  make   a  con- 
fiderable  fisure  in  the  fyftem  of  laws  durino-  the 
middle  ages.     M.  de  Montefquieu,  who  has  un- 
ravelled fo  many  intricate  points  in  feudal  jurif- 
prudence,  and  thrown  light  on  fo  many  cufloms 
formerly  obfcure  and  unintelligible,  was  not  led 
by  his  fubjedt  to  confider  this.     I  fhall  therefore 
give  a  more  minute  account  of  the  culloms   and 
regulations  which  diredled  a  pradlice  fo  contrary 
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to  the  prefent  ideas  of  civilized  nations  concerning 
government  and  order,  i.  Among  the  ancient 
Germans,  as  well  as  other  nations  in  a  fimiiar 
flate  of  fociety,  the  right  of  avenging  injuries  was 
a  private  and  perfonal  right,  exercifed  by  force 
of  arms,  without  any  reference  to  an  umpire,  or 
any  appeal  to  a  magiflrate  for  decifion.  The 
cleared  proofs  of  this   were  produced   Note  VI. 

2.  This  pradhice  fubfifted  among  the  barbarous 
nations  after  their  fettlement  in  the  provinces  of 
the  Empire  which  they  conquered ;  and  as  the 
caufes  of  difTention  among  them  multiplied,  their 
family  feuds  and  private  wars  became  more  fre- 
quent. Proofs  of  this  occur  in  their  early  hif- 
torians.  Greg.  Turon.  hift.  lib.  vii.  c.  2.  lib.  viii. 
c.  18.  lib.  X.  c.  27.  and  likevvife  in  the  codes  of 
their  laws.  It  was  not  only  allowable  for  the 
relations  to  avenge  the  injuries  of  their  family, 
but  it  was  incumbent  on  them.  Thus  by  the  laws 
of  the  Angli  and  Werini,  ad  quemcunque  here- 
ditas  terras  pervenerit,  ad  ilium  veftis  bellica  id 
eft  lorica  &  ultio  proximi,  &  folatio  leudis,  debet 
pertinere,  tit.  vi.  §  5.  ap.  Lindenbr.  Leg.  Salic, 
tit.  6^,  Leg.  Longob.  lib.  ii.  tit.  14.  §  10. 

3.  None  but  gentlemen,  or  perfons  of  noble  birth, 
had  the  right  of  private  war.  All  difputes  among 
flaves,  villani,  the  inhabitants  of  towns,  and  free- 
men of  inferior  condition,  were  decided  in  the 
courts  of  juftice.  All  difputes  between  gentlemen 
and  perfons  of  inferior  rank  were  terminated  in 
the  fame  manner.  The  right  of  private  war  fup- 
pofed  nobility  of  birth,  and  equality  of  rank  in 
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the  contending  parties.      Beaumanoir  Couftumes 
de  Beauv.  ch.  lix    p.  300.     Ordon.  des  Rois  dc 
■  France,  torn.  ii.  395.  §  xvii.  508.  §  xv.  &c.     The 
dignified  ecclefiafticks  likewife  claimed  and  exer- 
cifcd  the  right  of  private  war  ^  but  as  it  was  not 
altogether  decent  for  them  to  profecute  quarrels 
in  perfon,  advocati  or  vidames  were  chofen  by  the 
feveral  monafteries  and  biOiopricks.     Thefe  were 
commonly  men  of  high  rank  and  reputation,  who 
became  the  protectors  of  the  churches    and   con- 
vents by  whom  they  were  eledted ;  efpoufed  their 
quarrels,  and  fought  their  battles  ;  armis  omnia 
quae  eranc  ecclefiae  viriliter  defendebant,  et  vigi- 
lanter  protegebant.  Bruflel  Ufage  des  Fiefs,  tom.  i. 
p.  144.     Du  Cange,  voc.  advocatus.     On    many 
occafions,  the  martial  ideas  to  which  ecclefiafticks 
of  noble  birth  were  accufbomed,  made  them  forget 
thepacifick  Ipirit  of  their  profeffion,   and  led  them 
into  the  field  in  perfon  at  the  head  of  their  vafTals, 
"  fiamma,  ferro,    caede,    pofTefTiones  ecclefiarum 
prselati    defepdcbant."      Guido    Abbas     ap.   Du 
Cange,  lb.  p.  179. — 4.  It  was  not  every  injury  or 
trefpafs  that  gave    a  gentleman    a  title  to  make 
war  upon  his  adverfary.     Atrocious  ads  of  vio- 
lence, infults  and  affronts  publickly   committed, 
were  legal  and  permitted  motives  for  taking  arms 
a^^ainft  the  authors  of  them.     Such  crimes  as  are 
now  punilhed  capitally  in  civilized  nations,  at  tnat 
time  juftified  private  hoftilities.     Beauman.  ch.  lix. 
Du  Can^e  Diilert.    xxix.    fur  Joinville,    p.  331. 
But  though  the  avenging  of  injuries  was  the  only 
motive  that  could  legally  authorife  a  private  war, 
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yet  difputes  concerning  civil  property  often  gave 
rife  to  hoftilities,  and  were  terminated  by  the 
fword.  Du  Cange  Differt.  p.  332. — 5.  All  per- 
fons  prefent  when  any  quarrel  arofe,  or  any  aft 
of  violence  v/as  committed,  were  included  in  the 
war  which  it  occafioned  ;  for  it  was  fuppofed  to 
be  impoffible  for  any  man  in  fuch  a  fituation  to 
remain  neutral,  v/ithout  taking  fide  with  one  or 
other  of  the  contending  parties.  Beauman.  p.  300. 
— 6.  All  the  kindred  of  the  two  principals  in  the 
war  were  included  in  it,  ar.d  obliged  to  efpoufe 
the  quarrel  of  the  chieftain  with  whom  they  were 
connected,  Du  Cange,  ib,  332.  This  was  founded 
on  the  maxim  of  the  ancient  Germans,  "  fufcipere 
tam  inimicitias  feu  patris,  feu  propinqui,  quam 
amicitias,  necefle  eft ;"  a  maxim  natural  to  all 
rude  and  fimple  nations,  among  which  the  form 
of  fociety,  and  political  union,  llrengthen  fuch  a 
fentiment.  The  method  of  afcertaining  the  de- 
gree of  affinity  which  obliged  a  perfon  to  take 
part  in  the  quarrel  of  a  kinfman  was  curious. 
While  the  church  prohibited  the  marriage  of  per- 
fons  within  the  feventh  degree  of  affinity,  the 
vengeance  of  private  w^ar  extended  as  far  as  this 
ablurd  prohibition,  and  all  v/ho  had  fuch  a  remote 
connedion  with  any  of  the  principals  were  in- 
volved in  the  calamities  of  war.  But  when  the 
church  relaxed  fom.ewhat  of  its  rigour,  and  did 
not  extend  its  prohibition  of  marrying  beyond  the 
fourth  degree  of  affinity,  the  fame  rellridion  took 
place  in  the  conduct  of  private  war,  Beauman. 
^07,,  Du  Cange  DifTcrt.   '^'^i^ — 7.  A  private  war 
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could  not  be  carried  on  between  tv/o  full  brothers, 
becaufe  both  have  the  fame  common  kindred,  and 
confequently  neither  had  any  perfons  bound  to 
Hand  by  him  againft  the  other,  in  the  conteft:  ^ 
but  two  brothers  of  the  half  blood  might  wage 
war,  becaufe  each  of  them  has  a  diftindl  kindred. 
Beauman.  p.  299. — 8.  The  vafTals  of  each  prin- 
cipal in  any  private  war  were  involved  in  the  con- 
teft, becaufe  by  the  feudal  maxims  they  were 
bound  to  take  arms  in  defence  of  the  chieftain 
of  vv'hom  they  held,  and  to  aflift  him  in  every 
quarrel.  As  foon,  therefore,  as  the  feudal  tenures 
were  introduced,  and  this  artificial  connection  was 
eftablifned  between  vafTals  and  the  baron  of  whom 
they  held,  vafTals  came  to  be  confidered  as  in  the 
fame  flate  with  relations.  Beauman.  303. — 9.  Pri- 
vate wars  were  very  frequent  for  feveral  centuries. 
Nothing  contributed  more  to  increafe  thofe  dif- 
orders  in  government,  or  to  encourage*  fuch  fero- 
city of  manners  as  reduced  the  nations  of  Europe 
to  that  v/retched  ftate  which  diftinguifhed  the  pe- 
riod of  hiftory  which  I  am  reviewing.  Nothing 
was  fuch  an  obftacle  to  the  introdudlion  of  a  regu- 
lar adminiftration  of  juftice.  Nothing  could  more 
effedually  difcourage  induftry,  or  retard  the  pro- 
grefs  and  cultivation  of  the  arts  of  peace.  Private 
wars  were  carried  on  with  all  the  deftruClive  rase, 
which  is  to  be  dreaded  from  violent  refentment 
when  armed  with  force,  and  authorifed  by  law.  It 
appears  from  the  ftatutes  prohibiting  or  reftraining 
the  exercife  of  private  hoftilities,  that  the  invafion 
of  the  mQft  barbarous  enemy  could  not  be  more 
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defolating  to  a  country,  or  more  fatal  to  its  inha- 
bitants, than  thole  inteiline  wars.  Ordon.  torn.  i.  p. 
701.  torn.  ii.  p.  395.  408.  507,  &c.  The  contem- 
porary hiftorians  defcribe  the  excefles  committed  in 
profecution  of  thefe  quarrels  in  fuch  terms  as  ex- 
cite aftonifliment  and  horror.  I  fhall  mention  only 
one  paiTage  from  the  hiftory  of  the  Holy  War,  by 
Guibert  Abbot  of  Nogent :  "  Erat  eo  tempore 
maximis  ad  invicem  hoililitatibus,  totius  Franco- 
rum  regni  fa6la  turbatio  ;  crebra  ubiq-,  latrocinia, 
viarum  obfefiio ;  audiebantur  paffim,  immo  fiebant 
incendia  infinita  ;  nullis  praster  fola  &  indomita 
cupiditate  exiftentibus  caufis  extruebantur  prslia  ; 
&  ut  brevi  totum  claudam,  quicquid  obtutibus 
cupidorum  fubjacebat,  nufquam  attendendo  cujus 
eflet,  prseds  patebat."  Geila  Dei  per  Francos, 
vol.  i.  p.  482. 

Having  thus  colle^led  the  chief  regulations 
which  cuftom  had  eftablifhed  concerning  the  right 
and  exercife  of  private  war,  I  fhall  enumerate  in 
chronological  order  the  various  expedients  employ- 
ed to  aboliih  or  reflrain  this  fatal  cuftom.  i.  The 
iirft  expedient  employed  by  the  civil  magiftrate  in 
order  to  fet  fome  bounds  to  the  violence  of  private 
revenge,  was  the  fixing  by  law  the  fine  or  compo-, 
fition  to  be  paid  for  each  different  crime.  The 
injured  perfon  was  originally  the  fole  judge  con- 
cerning the  nature  of  the  wrong  which  he  had  dif- 
fered, the  degree  of  vengeance  which  he  Ihould 
exad,  as  well  as  the  fpecies  of  atonement  or  re- 
paration with  which  he  ihould  reft  fatisfied.     Re- 

fentmenc 


334  PROOFS  AND  ILLUSTRATIONS. 

fentment  became  of  courfe  as  implacable  as  it  was 
fierce.  It  was  often  a  point  of  honour  not  to  for- 
give, nor  to  be  reconciled.  This  made  it  necef- 
fary  to  fix  thofe  compofitions  which  make  fo  great 
a  figure  in  the  laws  of  barbarous  nations.  The 
nature  of  crimes  and  offences  was  eftimated  by  the 
magiftrate,  and  the  fum  due  to  the  perfon  offended 
was  afcertained  with  a  minute,  and  often  a  whim- 
fical  accuracy.  Rotharis,  the  iegiflator  of  the 
Lombards,  who  reigned  about  the  middle  of  the 
feventh  century,  difcovers  his  intention  both  in  af- 
certaining  the  compofition  to  be  paid  by  theoffen- 
der,  and  in  increafing  its  value  ;  it  is,  fays  he,  that 
the  enmity  may  be  extinguifhed,  the  profecution 
may  ceafe,  and  peace  may  be  reftored.  Leg.  Lan- 
gob.  lib.  i.  tit.  7.  §  10. — 2.  About  the  beginning 
of  the  ninth  century,  Charlemagne  flruck  at  the 
root  of  the  evil,  and  enabled,  "  That  when  any 
perfon  had  been  guilty  of  a  crime,  or  had  com- 
mitted an  outrage,  he  Ihould  immediately  fubmit 
to  the  penance  which  the  church  impofed,  and 
offer  to  pay  the  compofition  which  the  law  pre- 
fer i  bed ;  and  if  the  injured  perfon  or  his  kindred 
fhould  refufe  to  accept  of  this,  and  prefume  to 
avenge  themfelves  by  force  of  arms,  their  lands 
and  properties  fliould  be  forfeited."  Capitul.  A.  D* 
802.  edit.  Baluz.  vol.  i.  371. — 3.  But  in  this,  as 
well  as  in  other  regulations,  the  genius  of  Charle- 
magne advanced  before  the  fpiric  of  his  age.  The 
ideas  of  his  contemporaries  concerning  regular 
government  were  too  imperfed,  and  their  man- 
&  ners 
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ners  too  fierce  to  fubmit  to  this  law.   Private  wars, 
with  all  the  calamities  which  they  occafioned,  be- 
came more  frequent  than  ever  after  the  death  of 
that  great  monarch.     His  fuccefTors  were  unable 
to  reltrain  them.     The  church  found  it  neceffary 
to  interpofe.     The  moft  early  of  thefe  interpofi- 
ttons  now  extant,  is  towards  the  end  of  the  tenth 
century.     In  the  year  990,  feveral  bifhops  in  the 
fouth  of  France  alTembled,  and  publifhed  various 
'  rcsulations,  in  order  to  fct  fome  bounds  to  the 
violence  and  frequency  of  private  wars ;   if  any 
perfon  within  their  diocefes  fhould  venture  to  tranf- 
grefs,  they  ordained  that  he  Ihould  be  excluded 
from  all  Chriftian  privileges  during  his  life,  and  be 
~    denied  Chriftian  burial  after  his  death.     Du  Mont 
Corps  Diplomatique,  tom.  i.  p.  41.     Thefe,  how- 
ever, were  only  partial  remedies  •,  and  therefore  a 
council  was  held  at  Limoges,  A.D.  994.     Tlie 
bodies  of  the  faints,  according  to  the  cuftom  of 
'    thofe  ages,  were  carried  thither  •,  and  by  thefe  fa- 
cred  relicks  men  were  exhorted  to  lay  down  their 
arms,  to  extinguifh  their  animofities,  and  to  fwear 
that  they  would  not  for  the  future  violate  the  pub- 
lick  peace  by  their  private  hoftilities.     Bouquet 
Recueil  des  Hiftor.  vol.  x.  p.  49.    147.     Several 
other  councils  ilTucd  decrees  to  the  fame  effedl.    Du 
Cange  Diflert.  343. — 4.  But  the  authority  of  coun- 
cils, how  venerable  foever   in  thofe  ages,  was  not 
fufficient  to  abolifh  a  cuftom  which  flattered  the 
pride  of  the   nobles,  and  gratified  their  fivouritc 
paflions.     The  evil  grew  fo  intolerable,  that  it  be- 
came 
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came  neccflary  to  employ  fupernatural  means  for 
fuppreffing  it.  A  bifhop  of  Aquitaine,  A.  D. 
1032,  pretended  that  an  angel  had  appeared  to 
him,  and  brought  him  a  writing  from  heaven,  en- 
joining men  to  ceafe  from  their  hoftilities,  and  to 
be  reconciled  to  each  other.  It  was  durino;  a  fea- 
Ion  of  public  calamity  that  he  publiflied  this  reve- 
lation. The  minds  of  men  were  difpofed  to  re- 
ceive pious  impreflions ;  and  willing  to  perform 
1  any  thing  in  order  to  avert  the  wrath  of  heaven. 

A  general  peace  and  cefTation  from  hoftilities  took 
place,  and  continued  for  feven  years  ;  and  a  refolu- 
tion  was  formed,  that  no  man  fliould  in  times  to 
come  attack  or  molefl:  his  adverfaries  during  the 
feafons  fet  apart  for  celebrating  the  great  feftivals 
of  the  church,  or  from  the  evening  of  Thurfday 
in  each  week  to  the  morning  of  Monday  in  the 
week  enfuing,  the  intervening  days  being  condder- 
ed  as  particularly  holy,  our  Lord's  PaiTion  having 
happened  on  one  of  thefe  days,  and  hisRefurrec- 
tion  on  another.  A  change  in  the  difpofitions  of 
men  fo  fudden,  and  which  produced  a  refolution 
fo  unexpefted,  was  confidered  as  miraculous ;  and 
the  refpite  from  hoftilities  which  followed  upon  it, 
was  called  ^'he  Truce  of  God.  Giaber.  Rodulphus 
.  Hiftor.  lib,  v.  ap.  Bouquet,  vol.  x.  p.  59.  This, 
from  being  a  regulation  or  concert  in  one  king- 
dom, became  a  general  lav/  m  Chriftendom,  and 
was  confirmed  by  i\\t  authority  of  the  Pope,  and 
the  violaters  were  fubjetled  to  the  penalty  fof  ex- 
communication. Corpus  Jur.  Canon.  Decretal 
lib.  i.  tit.  34.  c.  X,    DuCaj-igeGloiTar.  voc.  Treuga^ 
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An  adl  of  the  council  of  Toulujes  in  Rouflillon, 
A.  D.  104 1,  containing  all  the  (lipulations  re- 
quired by  the  truce  of  God,  is  publifhed  by  Dorrl 
de  Vic  &  Dom  Vaifette  Hift.  de  Languedoc,  torn.  ii. 
Preuves,  p.  206.  A  cefTation  from  hoftilities  du- 
ring three  complete  days  in  every  v/eek,  allov/ed 
fudi  a  confiderable  fpace  for  the  paflions  of  the 
antagonids  to  cool,  and  for  the  people  to  enjoy  a 
i^efpice  from  the  calamities  of  war,  as  well  as  to 
take  meafures  for  their  own  fecurity,  that,  if  this 
truce  of  God  had  been  exadiy  obferved,  it  muft 
have  gone  far  towards  putting  an  end  to  private 
wars.  This,  however,  feems  not  to  have  been  the 
cafe,  the  nobles,  difregarding  the  truce,  profecuted 
their  quarrels  without  interruption  as  formerly. 
Qua  nimirum  tempeftate,  univerfds  provincis  adeo 
devaftationis  coniinus  importunitate  inquietantu'r, 
ut  ne  ipfa,  pro  obfervatiOne  divins  pacis,  profefla 
facramenta  cuftodiantilr.  Abbas  Ufpergenfis  apud 
Datt  de  pace  imperii  publica,  p.  13.  N°  35.  The 
violent  fpirit  of  the  nobility  could  not  be  rellrained 
by  any  engagements.  The  complaints  of  this  were 
frequent  -,  and  bifhops,  in  order  to  compel  them 
to  renew  their  vows  and  promifes  of  ceafmg  from 
their  private  v/ars,  were  obliged  to  enjoin  their 
clergy  to  fufpend  the  performance  of  divine  fer- 
vice,  and  the  exercife  of  any  religious  fundtion 
within  the  parifhes  of  fuch  as  were  refra61ory  and 
obftinaie.  Hill,  de  Langued.  par  D  D.  de  Vic.  & 
Vaifette,  torn.,  ii.  Preuves,  p.  iiS. — 5.  The  peo- 
ple, eager  to  obtain  relief  from  their  fufterings, 
called  in  a  fecond  time  a  pretended  revelation  to 
Vol.  I.  Z  their 
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their  aid.  Towards  the  end  of  the  twelfth  century, 
a  carpenter  in  Guienne  gave  out,  that  Jefus  Chrift, 
together  with  the  bklTed  Virgin,  had  appeared  to 
him,  and  having  commanded  him  to  exhort  man- 
kind to  peace,  had  given  him,  as  a  proof  of  his 
miflion,  an  image  of  the  Virgin  holding  her  fon 
in  her  arms,  with  this  inlcription.  Lamb  of  God^ 
viho  takefi  away  the  fens  of  the  worlds  give  us  peace. 
This  low  fanatick  addreiGTed  himfelf  to  an  ignorant 
age,  prone  to  credit  what  was  marvellous.  He 
was  received  as  an  infpired  meiTenger  of  God. 
Many  prelates  and  barons  aflembled  at  Puy,  and 
took  an  oath,  not  only  to  make  peace  with  all 
their  own  enemies,  h'at  \.c>  attack  fuch  as  refufed 
to  lay  down  their  arms,  and  to  be  reconciled  to 
their  enemies.  They  formed  an  alTociation  for  this 
purpofe,  and  aflumed  the  honourable  name  of  the 
Brotherhood  of  God,  Robertus  de  Monte  Michaele 
ap.  M.  de  Lauriere  Pref.  tom.  i.  Ordon.  p.  29. 
But  the  influence  of  this  fuperftitious  terror  or  de- 
votion was  not  of  long  continuance. — 6.  The  civil 
niagiflrate  was  obliged  to  exert  his  authority  in 
order  to  check  a  cuftom  which  threatened  the  dif- 
folution  of  government.  Philip  Auguftus,  as  fome 
imagine,  or  St.  Louis,  as  is  more  probable,  pub- 
lifhed  an  ordonance,  A.  D.  1245,  pi'ohibiting  any 
perfon  to  commence  hoftilities  againft  the  friends 
and  valTals  of  his  adverfary,  until  forty  days  after 
the  commiflion  of  the  crime  or  offence  which  gave 
rife  to  the  quarrel ;  declaring,  that  if  any  man 
prefumed  to  tranfgrefs  this  ftatute,  he  fhould  be 
confidcred  as  guilty  of  a  breach  of  the  publick 

peace, 


PROOFS  AND  ILLUSTRATIONS.  339 

peace,  and  be  tried  and  puniflied  by  thejudge  or- 
dinary as  a  traitor.  Ordun.  torn.  i.  p.  ^6.  This 
was  called  ^he  Royal  Truce^  and  afforaed  time  for 
the  violence  of  relencment  to  fubfide,  as  well  as 
leifure  for  the  good  oflkes  of  fuch  as  were  willing 
to  compofe  the  difference.  The  happy  effecls  of 
this  reaulacion  fcem  to  have  been  confiderable.  if 
we  may  judge  from  the  folic itude  of  fucceeding 
monarchs  to  enforce  it — 7.  In  order  to  reilrain 
the  exercife  of  private  war  ilill  farther,  Philip  the 
Fair,  towards  the  cloJc  of  the  fame  century,  A,  D. 
1296,  publifneJ  an  ordonance  commanding  all 
private  hoftilities  to  ceafe,  while  he  was  engaged 
in  war  ao^ainft  the  enemies  of  the  ftate.  Ordon, 
torn.  i.  p.  328.  590.  This  regulation,  which feems 
to  be  almofl  effential  to  the  exififnce  and  prefer- 
vation  of  fociety,  was  often  renewed  by  his  fuccef- 
fors,  and  being  enforced  by  the  regal  authority, 
proved  a  confiJerable  check  to  the  delxru-ftive  con- 
tefts  of  the  nobles.  Both  thefe  regulations,  intro- 
duced firft  in  France,  were  adopted  by  the  other 
nations  of  Europe. — 8.  The  evil,  however,  was 
fo  inveterate,  that  it  did  not  yield  to  all  thefe  re- 
medies. No  fooner  v/as  public k  peace  cftablifhed 
in  any  kingdom,  than  the  barons  renewed  their 
private  hoftilities  They  not  only  ftruggled  to 
maintain  this  pernicious  right,  but  to  fccure  the 
exercife  of  it  v/ithout  any  rcilraint.  Upon  the 
death  of  Philip  the  Fair,  the  nooies  of  cifferent 
provinces  in  France  formed  afToeiati  -ns,  and  i  re- 
fented  remonftrances  to  his  fucceffor,  demanding 
the  repeal  of  feveral  laws,  by  which  hehau  abndg- 
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cd  the  privileges  of  their  order.     Among  thefe, 
the  right  of  private  war  is  always  mentioned  as 
one  of  the  mod  valuable-,  and  they  claim,  that  the 
reftraint  impofed  by  the  truce  of.  God,  the  royal 
truce,  as  well  as  that  arifing  from  the  ordonance  of 
the  year  1296,  fhould  be  taken  off.     In  fome  in- 
^    fiances,  the  two  fons  of  Philip,  who  mounted  the 
throne   fuccefiively,    eluded    their   demands ;    in 
others,    they  were  obliged  to   make  concelTions. 
Ordon.  tom.  i.  p.  551.  557.  561.  ^y^,     Theordo- 
nances  to  v</hich  I  here  refer,  are  of  fuch  length 
that  1  cannot  infert  them,  but  they  ai-e  extremely 
curious,  and  may  be  peculiarly  inftrudlive  to  an 
Englifh  reader,  as  they  throw  confiderable  light  on 
that  period  of  Englifh  hiflory,  in   which  the  at- 
tempts to  circumfcribe  the  regal  prerogative  were 
carried  on,  not  by  the  people  flruggling  for  liber- 
ty, but  by  the  nobles  contending  for  power.     It 
is  not  necelTary  to  produce  any  evidence   of  the 
continuance  and  frequency  of  private  wars  under 
the  fuccelTors  of  Philip  the  Fair. — g.  A  pradice 
fomewhat  fimilar   to  /the   royal   truce  was   intro- 
duced, in  order  to  ftrengthen  and  extend  it.    Bonds 
of  aiTurance,  or  mutual  fecurity,  were  demanded 
from  the  parties  at  variance,  by  v;hich  they  obliged 
themfelves  to  abfcain  from  all  hofliiities,  either  du- 
ring a  time  mentioned  in  the  bond,  or  for  ever  •,  and 
became  fubjed:  to  heavy  penalties,  if  they  violated 
this    obligation.     Thefe    bonds   were    fometimes 
granted  voluntarily,  but  more  frequently  exaded 
by  the  authority  of  the  civil  magiitrate.     Upon  a 
petition  from  the  party  who  fek  himfelf  weakeft, 
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the  magiftrate  fummoned  his  adverfary  to  appear 
in  court,  and  obliged  him  to  give  a  bond  of  affu- 
rance.     If,  after  that,  he  committed   any  farther 
hollihties,  he  became  rubje(5L  to  all  the  penalties  of 
treafon.     This  reftraint  on  private  war  was  known 
in  the  age  of  St.  Louis.     Eftabliflemens,  liv.  i,  c 
28.     It  v/as  frequent  in  Bretagne  ;  and  what  is 
very  remarkable,    fuch   bonds  of  afTurance  were 
given  mutually  between  vafTals    and  the  lord  of 
whom  they  held.     Oliver  de  Clifibn  grants  one  to 
the  Duke  of  Bretagne,  his  fovereign.    Morice  Mem. 
pour  fervir  de  preuves  a  Thifl:.   de  Bret.  torn,  i, 
p.  846.  ii.  p.  371.    Many  examples  of  bonds  of  af- 
furance  in  other  provinces  of  France  are  colledled 
by  BrufTel.  torn.  ii.  p.  S^6,     The  nobles  of  Bur- 
gundy remonftrated  againft  this  pradlice,  and  ob- 
tained exemption  from  it  as  an  encroachment  on 
the  privileges  of  their  order.     Ordon.  torn.  i.  p. 
S^S^     This  mode  of  fecurity  v/as  firfl  introduced 
in  cities,  and  the  good  effe6ls  of  it  having  been 
felt  there,  was  extended  to  the  nobles.     See  Note 
XVI. — 10.  The  calamities  occafioned  by  private 
wars  became  at  fome  times  fo  intolerable,  that  the 
nobles  entered  into  voluntary  afibciations,  binding 
themfelves  to  refer  all  matters  in  difpute,  whether 
concerning  civil  property,  or  points  of  honour,  to 
the  determination  of  the  miajority  of  the  afTociates. 
Morice  Mem.  pour  fervir  de  preuves  a  Thift.  de  Bret, 
torn.  ii.  p.  728. —  II.   But  all  thefe expedients  prov- 
ing ineffectual,  Charles  VI.  A.D.  1413,   ifiued  an 
ordon ance  exprefsly  prohibiting  private  wars    on 
any  pretext  whatfcever,  with  power  to  the  judge 
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ordinary  to  compel  all  perfons  to  comply  with  this 
injuria  ion,  and  to  punilli  fiich  as  fliould  prove  re* 
fradlory  or  disobedient,  by  imprifoning  their  per- 
fons, feizing  thtrir  goods,  and  appointing  the  omcers 
of  juflice,  Mangeurs  i3  Gafteurs^  to  live  at  free  quar- 
ters on  their  ellare.  If  thofc  who  were  difobedicnt 
to  this  edi6l  could  not  be  perfonally  arrefted,  he 
appointed  their  friends  and  vaflals  to  be  feized, 
and  detained  until  they  gave  furety  for  keeping  the 
peace  -,  and  he  abolifhed  all  lav/s,  cuftoms,  or  pri- 
vileges which  might  be  pleaded  in  oppofition  to 
this  oruonance.  Ordon.  torn,  x  p.  138.  How 
flow  is  the  progrefs  of  reafon  and  of  civil  order ! 
Regulations  which  to  us  appear  lb  equitable,  ob- 
vious, and  fimple,  required  the  efftjrts  of  civil  and 
ecclefiaftical  authority,  during  leveral  centuries,  to 
introduce  and  eltablilli  them.  Even  polterior  to 
this  period,  Louis  XI.  was  obliged  to  abolifh  pri- 
vate Wats  in  Dauphine,  by  a  particular  edifl,  A.  D. 
1451.     Du  Cange  difTert.  p.  348. 


This  note  would  fvvell  to  a  difproportional  bulk, 
if  I  lliould  attempt  to  inquire  with  the  lame  mi- 
nute attention  into  the  progrefs  of  this  pernicious 
cuftom  in  the  other  countries  of  Europe.  In  Eng- 
land, the  ideas  of  the  Saxons  concerning  perfonal 
revenge,  the  right  of  private  wars,  and  the  com- 
polition  due  to  the  party  offended,  feem  to  have 
been  much  the  fame  with  thofe  which  prevailed 
on  the  Continent.  The  law  of  Ina  de  V indie antih us ^ 
in  the  eighth  century.  Lamb  p.  i,  -,  thofe  of  Ed- 
mund in  the  tenth  century,  de  homicidioy  Lamb. 
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p.  72.  ^  de  inimicitiis,  P-  7^j  ^"^  thofe  of  Ed  ward 
the  Confcflor,  in  the  eleventh  century,  de  temfori- 
bus  i£  diehus  pacis^  or  Treuga  Dei,  Lamb.  p.  126, 
are  perfedlly  fimilar  to  the  ordonances  of  the  French 
Kings  their  contemporaries.  The  laws  of  Edward, 
de  pace  regis^  are  Itill  more  explicit  than  thofe  of 
the  French  Monarchs,  and,  by  feveral  provifions 
in  them,  difcover  that  a  more  perfect  police  was 
eftabii  l"icd  in  England  at  that  period.  Lambard. 
p,  128.  fol.  verf.  Even  after  the  conqueft,  private 
wars,  and  the  regulations  for  preventing  them, 
were  not  altogether  unknown,  as  appears  from 
Madox  Formuiare  Anglicanum,  N^  CXLV.  and 
from  the  extradls  from  Domefday  Book,  publidied 
by  Gale Scriptores  hill.  Brican.  p  ']^(^.  Ill*  '^^^ 
well  known  claufe  in  the  form  of  an  Eno-lifh  in- 
didment,  which,  as  an  aggravation  of  the  crimi-  ^ 
nal's  guilt,  mentions  his  having  aflaulted  a  perfon, 
who  was  in  the  peace  of  God  and  of  the  King, 
feems  to  be  borrowed  from  the  Treuga  or  Pax  Dei 
and  the  Pax  Regis  which  I  have  explained.  But 
after  the  conquelt,  the  mention  of  private  wars 
among  the  nobility,  occurs  more  rarely  in  the 
Englilh  hiftory,  than  in  that  of  any  other  Euro- 
pean  nation,  and  no  laws  concerning  them  are  to 
be  found  in  the  body  of  their  llatutes.  Such  a 
change  in  their  own  manners,  and  fuch  a  variation 
from  thofe  of  their  neighbours,  is  remarkable.  Is 
it  to  be  afcribed  to  the  extraordinary  power  that 
William  the  Norman  acquired  by  right  of  conquefl, 
and  tranfmitted  to  his  fuccelTors,  which  rendered 
the  execution  of  juftice  more  vigorous  and  deci- 
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five,  and  the  jurifdic^ion  of  the  King's  court  more 
extenfive  than  under  the  Monarchs  on  the  Con- 
tinent ?  Or,  was  it  owing  to  the  fettlement  of  the 
Normans  in  Englandj  who  having  never  adoptecj 
the  practice  of  private  war  in  their  own  country, 
abolifiied  it  in  the  kingdom  which  they  conquered  ? 
It  is  afiertcd  in  an  oi-donance  of  John  King  of 
France,  that  in  all  times  pafr,  perfons  of  every  rank 
in  Normandy  have  been  prohibited  to  wage  private 
war,  and  the  pradlice  has  been  deemed  unlawful. 
Ordon.  torn.  ii.  p.  407.  If  this  fa6l  were  certain, 
it  would  go  far  towards  explaining  the  peculiarity 
which  I  have  mentioned.  But  as  there  are  fome 
Englifh  A6ls  of  Parliament,  which,  according  to  the 
remark  of  the  learned  author  of  the  Ohfervations  on 
the  Statutes^  chiefly  the  more  ancient^  recite  falfe- 
hoods,  it  may  be  added,  that  this  is  not  peculiar  to 
the  laws  of  that  country.  Notwithftanding  the 
pofitive  afTertion  contained  in  this  pubiick  law  of 
France,  there  is  good  reafon  for  confidering  it  as  a 
ftatute  which  recites  a  falfehood.  This,  hov/ever, 
is  not  the  place  for  difcufTing  that  point.  It  is  an 
inquiry  not  unworthy  the  curiofuy  of  an  Englifh 
antiquary. 

In  Cadile,  the  pernicious  praftice  of  private  war 
prevailed,  and  was  authorized  bv  the  cuftoms  and 
law  of  the  kingdom.  Leges  Tauri,  tit.  70.  cum 
commentario  Anton.  Gomezii,  p.  551.  As  the 
Caftilian  nobles  were  no  iefs  turbulent  than  power- 
ful, their  quarrels  and  hoililities  involved  their 
''  '  '  country 
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country  in  many  calamities.  Innumerable  proofs 
pf  this  occur  in  Mariana.  In  Aragon,  the  right 
of  priv^ate  revenge  was  likewife  authorized  by  law; 
exercifed  in  its  full  extent,  and  accompanied  with  • 
the  fame  unhappy  confequences.  Kieron.  Blanca 
Comment,  de  rebus  Arag.  ap.  Schotti.  Hifpan, 
iiluflrat.  vol.  iii.  p.  733.  Lex  Jacobi  L  A.  D.  1247. 
Fueros  &  Obfervancias  del  Reyno  de  Aragon,  lib.- 
ix.  p.  182.  Several  confederacies  between  the 
Kings  of  Aragon  and  their  nobles,  for  the  reilo- 
ring  of  peace,  founded  on  the  truce  of  God,  are 
flill  extant.  Fetr.  de  Marca.  Marca  five  Limes  Hif- 
panic.  App.  1303,  1388,  1428.  As  early  as  the 
year  1 165,  we  find  a  combination  of  the  King  and 
court  of  Aragon,  in  order  to  abolifh  the  right  of 
private  war,  and  to  punifh  thofe  who  prefumed  to 
claim  that  privilege,  Anales  de  Aragon  por  Zu- 
rita,  vol.  i.  p.  73.  But  the  evil  was  fo  inveterate, 
that  as  late  as  A.  D.  15 19,  Charles  V.  was  obliged 
to  publiHi  a  law  enforcing  all  former  regulations 
tending  to  fupprefs  this  pradice.  Fueros  &  Ob- 
fervanc.  lib.  ix.  183.  b. 

The  Lombards,  and  other  northern  nations  who 
fettled  in  Italy,  introduced  the  fame  maxims  con- 
cerning  the  right  of  revenge  into  that  country,  and 
thefe  were  followed  by  the  fame  efFeds.  As  the 
progrefs  of  the  evil  was  perfedlly  fimiiar  to  what 
happened  in  France,  the  expedients  employed  to 
check  its  career,  or  to  extirpate  it  finally,  refem- 
bled  thofe  which  I  have  enumerated.  Murat.  Ant. 
]tal.  vol.  ii.  p.  306. 
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In  Germany  the  diforders  and  calamities  occa- 
fioned  by  the  right  of  private  war  were  greater 
and  nnore  intolerable  than  in  any  other  country  of 
Europe.      The   Imperial  authority  was  fo  much 
fhaken  and  enfeebled  by  the  violence  of  the  civil 
wars,   excited  by  the  contefts  between  the  Popes 
and  the  Emperors  of  the  Franconian  and  Suabian 
lines,    that  not  only  the   nobility  but  the   cities 
acquired  almofl;  independent  power,  and  fcorned 
all  fubordination  and  obedience  to  the  laws.     The 
frequency  of  thefe/i^^  or  private  wars,  are  often 
mentioned  in  the  German   Annals,  and  the  fatal 
elTeLls  of  them  are  moft  pathetically  defcribed, 
Datt,  de  pace  Imper.  pub.  lib.  i.  cap.  v.  n'*.  30. 
&  paflim.  The  Germans  early  adopted  the  Treuga 
Dei,  which  was  firft  eftablifhed  in  France.     This, 
however,  proved  but  a  temporary  and  inefFedua\ 
remedy.     The  diforders  multiplied  fo  faft,    and 
grew  fo  enormous,  that  they  threatened  the  dilTo- 
lution  of  f  ciety,  and  compelled  the  Germans  to 
have  recourfe  to  the  only  remedy  of  the  evil,  viz. 
an  abfolute  prohibition   of  private  wars.      The 
Emperor,    William,    publifhed   his  edi6t   to  this 
purpofe,  A.  D.  1255,  an  hundred  and  fixty  years 
previous    to    the    ordonance    of  Charles   VI.    in 
France.  Datt,  lib.  i.  cap.  4.  n''.  20.     But  neither 
he  nor  his  fuccefibrs  had  authority  to  fecure  the 
obfervance  of  it.     This  gave  rife  to  a  pradlice  in 
Germany,    which   conveys    to  us  a  ftriking  idea 
^         both  of  the  intolerable  calamities  occafioned  by 
private  wars,  and  of  the  feeblenefs  of  government 

during  the  twelfth  and  thirteenth  centuries.     The 

cities 
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cities  and  nobles  entered   into  alliances  and  afib- 
ciations,  by  which  they  bound  thcmfelvcs  to  main- 
tain the  public  peace,  and  to   make  v/ar  on  fuch 
as  Ihould  violate  it.     1  his  was  the  origin  of  the 
leao-ue  of   the  Rhine,    of  Suabia,    and  of  inanv 
fmaller    confederacies    diilinguifned    by    various 
names.     The  rife,  progrefs,  and   beneficial  effeds 
of  thefe  afibciations  are  traced  by  Datt  with  great 
accuracy.     Whatever  degree  of  publick  peace,  or 
of    regular  adminiftration    was   preferved   in    the 
Empire  from  the  beginning  of  the  twelfth  century' 
to  the  clofe  of  the  fifteenth,    Germany  owes  to 
thefe  leagues.    Duriag  that  period,   political  order, 
refped  for  the  laws,  togeth-r  with  the  equal  ad- 
miniftration of  juftice,  made  confiderable  progrefs 
in  Germany.      But  the  final  and  perpetual  abo- 
lition of  the  right  of  private  v/ar  was  nor  accom- 
plilhed  until  A.  D.  1495.     The  Imperial  authority 
was  by  that  time  more  firmly  eftablifhed,  the  ideas 
of  men  with'  refpe6l  to   government  and    fubor- 
dination  were  become  miorejuft.     That  barbarous 
and  pernicious  privilege  which  the  nobles  had  fo 
long  pofieiled,    was  declared  to  be  incompatible 
with  the  happinefs  and  exiftence  of  focitrty.     In 
order  to  terminate    any  difi^erences  which   might 
arife  among  the  various  members  of  the  Germanick 
body,  the  Imperial  chamber  was  inftituted   v/ith 
fupremie  jurifdidlion,  to  judge  without  appeal  in 
every  queft:ion  brought  before  it.     That  court  has 
fubfifted  fince  that  period,  forming  a  very  refped- 
able  tribunal,  of  elTential  importance  in  the  Ger- 
man 
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man  conftitution.      Datt,  lib.   iii,  iv,  v.     Pfeffei 
Abrcge  de  rHiftoire  du  Droit,  &c.  p.  5^6. 

NOTEXXIL     Sect.  L  p,  67.   [Y]. 

It  would  be  tedious  and  of  little  ufe  to  enu- 
merate the  various   modes    of   appealing    to  the 
juflice  of  God,  which  fuperflition  introduced  du- 
ring the  ages  of  ignorance.     I  ihall  mention  only- 
one,  becaufe  we  have  an  account  of  it  in  a  pla- 
citum  or  trial  in    the  prefence  of  Charlemagne, 
from  which  we  may  learn  the  imperfe6l  manner 
in  which  juflice  was  adminiftered  even  during  his 
reign.     In  the  year  775,  a  conteil  arofe  between 
the  biihop  of  Paris  and  the  abbot  of  St.  Denys, 
concerning  the  property  of  a  fmall  abbey.     Each 
of  them  exhibited  deeds  and  records,  in  order  to 
prove  the  right  to  be  in  them.     Indead  of  trying 
the  authenticity,    or    confidering    the    import   of 
thefe,  the  point  was  referred  to  i\\t  judicium  crucis» 
Each  produced  a  perfon,  who,    during  the  cele- 
bration of  mafs,   fiocd  before  the  crofs  v/ith  his 
arms  expanded  ;  and  he  whofe  reprefentative  firtl 
became  weary,    and  altered  his  pofiure,  loft  the 
caufe.     The   perfon  employed  by  the  bifnop  oa 
this  occafion  had  lefs  ftrength  or  lefs  fpirit  than 
his  adverfary,    and  the  queftion   was  decided   in 
favour  of  the  abbot.     Mabillon  de  re  Diplomiat, 
lib.  vi.  p.   498.      If  a  Prince  fo  enlightened    as 
Charlcn:agne  countenanced  fuch  an  abfurd  mode 
of  decifion,  it  is  no  wonder  that  other  monarchs 

Ihould 
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fliould  tolerate  it  fo  long.     M.    de  Montefquieu 
has  treated  of  the  trial  by  judicial  combat  at  con- 
fiderable  length.     The  two   talents  which  diftin- 
guifli  that  illuftrious  author,  induftry  in   tracing 
all  the  circumfrances  of  ancient  and  obfcure  infti- 
tutions,  and  fagacity  in  penetrating  into  the  caufes 
and  principles  which  contributed  to  eilablifh  them, 
are  equally  confpicuous  in  his  obfervations  on  this 
fubjedt.     To  thefe  I  refer  the  reader,  as  they  coa- 
tain  moll  of  the  principles  by  which  I  have  endea- 
voured to  explain  this  pradice.     De  PEfprit  des 
Loix,  lib.  xxviii.     It  feems  to  be  probable  from 
the  remarks  of  M.    de  Montefquieu,  as  well  as 
from  the  fads  produced    by    Muratori,  torn.  iii. 
DifTert.  xxxviii.  that  the  appeals  to  the  juflice  of 
God  by  the  experiments  with  fire  and  w^ter,  &:c. 
were  praclifed  by  the  people  who  fettled  in  the 
different  provinces  of  the  Roman  Empire,  before 
they  had  recourfe  to  the  judicial  combat.     The 
judicial  combat,  however,    was  the  mofl  ancient 
mode  of  terminating  any  controverfy  among  the 
barbarous    nations    in   their  original  fettlements. 
This   is  evident  from  Velleius  Paterculus,  lib,  ji. 
c.  ii8.  who  informs  us,  that  all  quellions  v/hich 
were  decided  am.ong  the  Romans   by  legal  trial, 
were  terminated  among  the   Germans    by   arm.s. 
The  fame  thing  appears   in  the  ancient  laws  and 
cufcoms  of  the  Swedes,  quoted  by  Jo.  O.  Stiern- 
hook  de  jure  Sueonum  &  Gothorum  vetufto,  4to. 
Holmiae   1682,  lib.  i.  c.  7.     It   is  probable  that 
when  the  various  tribes  which   invaded  the  Em-  » 

pire 
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pirc  were  converted  to  Chr^ftianity,  their  ancient 
cu Horn  of  allowing  judicial  combats  appeared  fo 
glaringly  repugnant  to  the  precepts  of  religion, 
that,  for  foine  time,  it  was  aboliflicd,  and  by  de* 
grees,  feveral  circumftances  which  I  have  mention- 
ed, led  them  to  rtfume  it. 

It  feems  likewife  to  be  probable  from  a  law 
quoted  by  Stiernhook  in  the  treatife  which  I  have 
mentioned,  that  the  judicial  combat  v/as  originally 
permitted,  in  order  to  determine  points  refpedling 
the  perfonal  charadler,  or  reputation  of  individuals, 
and  was  afterwards  extended  not  only  to  crimiinal 
cafes,  but  to  queflions  concerning  property.  The 
words  of  the  law  are,  "  if  any  man  fhall  fay  to 
another  thefe  reproachful  words,  "  you  are,  not  a 
"  man  equal  to  other  men,"  or,  *^  you  have  not 
"  the  heart  of  a  man,"  and  the  other  fliall  reply, 
«'  I  am  a  man  as  good  as  you."  Let  them  meet 
on  the  highway.  If  he  who  firfl  gave  offence  ap- 
pear, and  the  perfon  offended  abfent  himfelf,  let 
the  latter  be  deemed  worfe  than  he  was  called ; 
let  him  not  be  admitted  to  give  evidence  in  judg- 
ment either  foreman  or  woman,  and  let  him  not 
have  the  privilege  of  making  a  telfament.  If  the 
perfon  offended  appear,  and  -he  who  gave  the 
offence  be  abfent,  let  him  call  upon  the  other 
thrice  with  a  loud  voice,  and  make  a  mark  upon 
the  earth,  and  then  let  him  who  abfented  himfelf 
be  deemed  infamous,  becaufe  he  uttered  words 
which  he  durft  not  fupport.     If  both  (hall  appear 

properly 
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properly  armed,  and  the  perfon  offended  fhall  fall 
in  the  combat,  let  a  half  compenfation  be  paid 
for  his  death.  But  if  the  perfon  who  gave  the 
offence  fliall  fall,  let  it  be  imputed  to  his  ov/n 
raflmefs.  The  petulance  of  his  tongue  hath  been 
fatal  to  him.  Let  him  lie  in  the  field  without 
any  compenfation  being  demanded  for  his  death.** 
Lex  Uplandica  ap.  Stiern.  p.  76.  Martial  people 
were  extremely  delicate  with  refpefl  to  every  thing 
that  aff^e6i:ed  their  reputation  as  foldiers.  By  the 
laws  of  the  Salians,  if  any  man  called  another  a 
hare^  or  accufed  him  of  having  left  his  fhield  in 
the  field  of  battle,  he  was  ordained  to  pay  a  large 
fine.  Leg.  Sal.  tit.  xxxii.  §  4.  6.  By  the  law 
of  the  Lombards,  if  any  one  called  another 
arga^  i.  e.  a  good  for  nothing  fellow,  he  might 
immediately  challenge  him  to  combat.  Leg.  Lon- 
gob.  lib.  I.  tit.  V,  §  I,  By  the  law  of  the  Sa- 
lians, if  one  called  another  cenitus^  a  term  of 
reproach  equivalent  to  arga,  he  was  bound  to 
pay  a  very  high  fine.  Tit.  xxxii.  §  i.  Paulus 
Diaconus  relates  the  violent  impreflion  which  this 
reproachful  exprefCon  made  upon  one  of  his  coun- 
trymen, and  the  fatal  effedls  with  which  it  was 
attended.  De  geftis  Longobard.  lib.  vi.  c.  24. 
Thus  the  ideas  concerning  the  point  of  honour, 
which  we  are  apt  to  confider  as  a  modern  refine- 
ment, as  well  as  the  pradlice  of  duelling,  to  which 
it  gave  rife,  are  derived  from  the  notions  of  our 
anceftors,  while  in  a  ftate  of  fociety  very  little 
improved. 

As 


352  PROOFS  AND   ILLUSTRATIONS, 

As  M,  de  Montefquieu's  view  of  ihis  fubjeA 
did  not  lead  him  to  confider  every  circumftance 
relative  to  judicial  combats,  I  lliall  mention  fome 
particular  fadls  necelTary  for  the  iiluftration  of 
what  I  have  fa  id  with  refpedl  to  them.  A  remark-* 
able  indance  occurs  of  the  decifion  of  an  abilracl 
point  of  law  by  combat.  A  queftion  arofe  in  the 
tenth  century  concerning  the  right  oi  repefentation^ 
which  was  not  then  fixed,  though  now  univerfaliy 
efiablilhed  in  every  part  of  Europe.  "  It  was  a 
matter  of  doubt  and  difpute  (faith  the  hiflorian), 
whether  the  fons  cf  a  fon  ought  to  be  reckoned 
among  the  children  of  the  family,  and  fucceed 
equally  with  their  uncles,  if  their  father  happened 
to  die  while  their  grandfather  was  alive.  An 
aflembly  was  called  to  deliberate  on  this  point, 
and  it  was  the  general  opinion  that  it  ought  to  be 
remitted  to  the  examination  and  decifion  of  judges. 
But  the  Emperor  following  a  better  courfe,  and 
defirous  of  dealing  honourably  with  his  people 
and  nobles,  appointed  the  matter  to  be  decided  by 
battle  between  two  champions.  Lie  who  appeared 
in  behalf  of  the  right  of  children  to  reprefent 
their  deceafed  father  was  victorious ;  and  it  was 
eftablifhed,  by  a  perpetual  decree,  that  they  fhould 
hereafter  fhare  in  the  inheritance  together  with 
their  uncles."  Wittickindus  Corbeinlis,  lib.  Annal. 
ap.  M.  de  Laurierc  Pref.  Ordoru  vol.  i.  p.  xxxiii. 
If  we  can  fuppofe  the  caprice  of  folly  to  \ci)x\  men 
to  any  adion  more  extravagant  tluin  this  of  fet- 
tling a  point  in  law  by  combat,  i:  mull  be  that  of 
7  referring 
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referring  the  truth  or  falfehood  of  a  religious  opi- 
nion to  be  decided  in  the  fame  manner.     To  the 
difgrace  of  human  reafon,  it  has  been  capable  even 
of  this  extravagance.     A  queftion  was  agitated  in 
Spain  in  the  eleventh  century,  whether  the  iVIu- 
farabic  Liturgy  and  ritual  which  had  been   ufed 
in  the  churches  of  Spain,  or  that  approved  of  by 
the  See  of  Rome,  which  differed   in  many  parti- 
culars from    the  other,    contained  the   form    of 
worfhip  moil  acceptable  to  the  Deity.     The  Spa* 
niards  contended  zealoufly  for  the  ritual  of  their 
anceftors.     The  Popes  urged  them^to  receive  that 
to  which  they  had  given  T.eir  infallible  fandion. 
A  violent  conteft  arofe.     The  nobles  propofed  to 
decide  the  controverfy  by  the  fword.     The  King 
approved  of   this    method    of    decifion.      Two 
knights  in  complete  armour  entered  the  lifts.  John 
Ruys  de  Matanca,  the  champion  of  the  iVIufarabic 
Liturgy,   was   vid:orious.      But  the  Qiieen    and 
Archbifhop  of  Toledo,  who  favoured  the  other 
form,  infilled  on  having  the  matter  fubmicted   to 
another  trial,  and  had  intereft  enough  to  prevail 
in  a  requeft,  inconfiftent  with  the  laws  of  combat, 
which  being  confidered   as  an  appeal  to  God,  the 
decifion  ought  to  have  been  acquiefced  in  as  final, 
A  great  fire  was  kindled.     A  copy  of  earh  Liturgy 
was  call  into  the  flamxs.     It  was  agreed  that  the  ,    . 

book  which  flood  this  proof,  and  remained  un- 
touched, fhould  be  received  in  all  the  churches 
of  Spain.  The  Mufarabic  Liturgy  triumphed 
iikewife  in  this  trial,  and  if  we  may  believe  Rode- 
VoL.  I.  A  a  rigo 
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rigo  de  Toledo,  remained  unhurt  by  the  fire,  when 
the  other  was  reduced  to  afhes.     The  Qiieen  and 
Archbifliop  had   power  or   art  fufficient  to  elude 
this  decifion    alio,  and  the  ufe  of  the  Mufarabic 
form  of  devotion  was  permitted  only  in  certain 
churches.     A  determination  no  lefs  extraordinary 
than    the  whole  tranfaftion,     Rodr.    de    Toledo, 
quoted  by  P.  Orleans,  Hid.  de  Revel.  d'Efpagne, 
torn.   i.   p.  217.     Mariana,   lib.  i.    c.    18.  vol.  i. 
p.  0^8  — A  remarkable  proof  of  the  general  ufe 
of  trial  by  combat,  and  of  the  pr«dile6Lion  for 
that  mode  of  decifion  occurs  in  the  lav/s   of  the 
Lombards.     It  was  a  cuftom  in  the  middle  ages, 
that  any  perfon  might  chufe  the  lav/  to  which  he 
would  be  fubjedled  -,  and  by  the  prefcriptions  of 
that  law  he   was  obliged  to   regulate    his    tranf- 
adtions,  without  being  bound  to  comply  with  any 
pra6tice  authorized  by  other  codes  of  law.     Per- 
fons  who  had  fubjecled  themfelves  to  the  Roman 
law,    and   adhered  to  the  ancient  jurifprudence, 
as  far  as  any  knowledge  of  it  was  retained  in  thofe 
ages  of  igno-rance,    were  exempted  from  paying 
any  regard  to  the  forms  of  proceedings  eflablifhed 
by  the  laws  of  the  Burgundians,  Lombards,  and 
other  barbarous  people.     But  the  Emperor  Otho, 
in  dire<fl:  contradiction    to    this   received    maxim, 
ordained,  "  That  all  perfons,  under  whatever  law 
they  lived,  even  although  it  were  the  Roman  law, 
fhould  be  bound  to  conform    to  the  edidts  con- 
cerning   the    trial    by   combat."      Leg.  Longob. 
lib.  ii.  tit.  s§,  §  38.     While  the  judicial  combat 

fubfifted. 
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fubfifted,  proof  b^  charters,    contracts,    or  other 
deeds,    became  inelieftual ;    and  even  this  fpecies 
of  evidence,  calculated  to  render  the  proceedings 
of  courts  certain  and  decifive,  was  eluded.    When 
a  charter  or  other  inftrument  was  produced  by  one 
of  the  parties,   his  opponent   might  challenge  it, 
affirm  that  ir  was  falfe  and    forged,  and  offer  to 
prove  this  by  combat.     Leg.   Longob.   ib.  §  34. 
It  is  true,  that  among  the  reafons  enuinerated   by 
Beaumanoir,  on   account  of  which  judges   might 
refufe  to  permit  a  trial  by  combat,  one  is,  "  If  the 
point  in  conteft  can  be  clearly  proved  or  afcertain- 
ed  by  other  evidence."     Couft.  de  Beauv.  ch.  6^, 
p.  323.     But  that  regulation  removed  the  evil  on- 
ly a  fingle  ftep.     For  the  party  who  fulpedled  chat 
a  witnefs  v/as  about  to  depofe  in  a  manner  un- 
favourable to  his  caule,   might  accufe  him  of  being 
fuborned,  give  him  the  lie,  and  challenge  him  to 
combat  •,  if  the  witnefs  was  vanquifhed  in  battle, 
no  other  evidence  was  admitted,   and    the  party 
by   whom  he  was  fummoned    to  appear  ioll  his 
caufe.    Leg.  Baivar.  tit.  16,  §  2.     Leg.  Burgund. 
tit.  45.     Beauman.  ch.  61.   p.  315.     The   reafon 
given  for  obliging  a  witnefs  to  accept  of  a  defi. 
ance,  and  to  defend  himfelf  by  combat,  is  remark- 
able, and  contains  the   fame  idea  which  is  flill  the 
foundation  of  what  is  called  the  point  of  honour  ; 
"  for  it  is  jud,  that  if  any  one  affirms  that  he  per- 
fectly knov/s  the  truth  of  any  thing,  and  offei-s  to 
give  oath  upon   it,  that  he  fliould  not  helirate  to 
maintain  the  veracity  of  his  affirmation  in  combat.'' 

Leg.  Burgund.  tit.  45. 

A  a  2  That  ■ 
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That  the  trial  by  judicial  combat  was  efta- 
bliflied  in  every  country  of  Europe,  is  a  fa6t  well 
known,  and  requires  no  proof.  That  this  mode 
of  decifion  was  frequent,  appears  not  only  from 
the  codes  of  ancient  laws  which  eftabliflied  it,  but 
from  the  earlieil  writers  concerning  the  pradice  of 
law  in  the  different  nations  of  Europe.  They 
treat  of  this  cuftom  at  great  length ;  they  enu- 
merate the  regulations  concerning  it  with  minute 
accuracy  -^  and  explain  them  with  much  folicitude. 
It  made  a  capital  and  extenfive  article  in  jurif- 
prudence.  There  is  not  any  one  fubjecl  in  their 
fyflem  of  law  which  Beaumanoir,  Defontaines,  or 
the  compilers  of  the  Afiifes  de  Jerufalem  feem  to 
have  coniidered  as  of  greater  importance  *,  and 
none  on  which  they  have  beftowed  fo  much  atten- 
tion. The  fame  obiervation  will  hold  with  refpedl 
to  the  early  authors  of  other  nations.  It  appears 
from  Madox,  that  trials  of  this  kind  were  fo  fre- 
quent in  England,  that  fines,  paid  on  thefe  occa- 
fions,  made  no  inconfiderable  branch  of  the  King's 
revenue.  Hid.  of  the  Excheq.  vol.  i.  p.  349,  A 
very  curious  account  of  a  judicial  combat  between 
Mefire  Robert  de  Beaumanoir,  and  Mefire  Pierre 
Tournemine,  in  prefence  of  the  duke  of  Bretagne, 
A.  D.  1385,  is  publifhed  by  Morice  Mem.  pour 
fervir  de  preuves  a  I'hift.  de  Bretagne,  tom.  ii. 
p.  498.  All  the  formalities  obferved  in  fuch  ex- 
traordinary proceedings  are  there  defcribed  more 
minutely,  than  in  any  ancient  monument  which  I 
have  had  an  opportunity  of  confidering.  Tour- 
nemine was   accufcd    by   Beaumanoir   of  having 
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murdered  his  brother.  The  former  was  vanquifh- 
ed,  but  was  faved  from  being  hanged  upon  the 
fpot,  by  the  generous  intercelTion  of  his  antagonid, 
A  good  account  of  the  origin  of  the  laws  concern- 
ing judicial  combat,  is  publifhed  in  the  hiftory  of 
Pavia,  by  Bernardo  Sacci,  lib.  ix.  c.  8.  in  Gra^v. 
Thef.  Antiquit.  Ital.  vol.  iii.  743. 

This  mode  of  trial  was  fo  acceptable,  that  ec- 
clefiafticks,  notwithllanding  the  prohibitions  of  the 
church,  were  conftrained  not  only  to  connive  at 
the  pra6lice,  but  to  authorize  it.  A  remarkable 
inftance  of  this  is  produced  by  Pafquier  Recher- 
ches,  lib.  iv.  ch.  i.  p.  350.  The  abbot  Wittikin- 
dus,  whofe  words  I  have  produced  in  this  note, 
confidered  the  determination  of  a  point  in  law  by 
combat,  as  the  beft  and  moil  honourable  mode  of 
decifion.  In  the  year  978,  a  judicial  combat  was 
fought  in  the  prefence  of  the  Emperor  Henry.  The  ^ 
archbiihop  Aldebert  advifed  him  to  terminate  a 
conteil  which  had  arifen  between  two  noblemen  of 
his  court,  by  this  mode  of  decifion.  The  van- 
quifhed  combatant,  though  a  perfon  of  high  rank, 
was  beheaded  on  the  fpot.  Chronic.  Ditmari  Epifc. 
Merib.  chez  Bouquet  Recueil  des  Hid.  torn.  x. 
p.    121.     Queftions   concerning  the   property   of 

churches  and  monafteries,  were  decided  by  com- 

•I 

bat.  In  the  year  96  r,  a  controverfy  concerning 
the  church  of  St.  Medard,  whether  it  belonged  to 
the  abbey  of  Beaulieu,  was  terminated  by  judicial 
combat.  Bouquet  Recueil  des  Hid.  tom.  ix.  p. 
729.     Ibid.  p.  612,  &c.     The  Emperor  Henry  I, 
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declares,  that  this  law  authorizing  the  pra(5tice  of 
judicial  combats,  was  enadid  with  conicnt  and  ap- 
plaufe  of  many  faithful  bifhops.  Ibid  p.  231.  So 
remarkably  did  the  martial  ideas  of  thofe  ages  pre- 
vail  over  the  genius  and  maxims  of  the  canon 
law,  which  in  other  inifances  had  fuch  credit  and 
authority  with  ecclefiadicks.  A  judicial  combat 
was  appointed  in  Spain,  by  Charles  V.  A.  D.  1522. 
The  combatants  fought  in  the  Emperor's  prefence, 
and  the  battle  was  concluded  with  all  the  rites 
prefcribed  by  the  ancient  lav/s  of  chivalry.  The 
whole  tranfadlion  is  defcribed  at  great  length  by 
Pontus  Heuterus  Rer.  Aullriac.  lib.  viii.  c.  17. 
p.  205. 

The  lad  indance  which  occurs  in  the  hiflory  of 
France,  of  a  judicial  combat  authorized  by  the 
iTiagiflrate,  was  the  famous  one  between  M.  Jarnac 
andM.  de  la  Chaiftaignerie,  A.  D.  1547.  A  trial 
by  combat  v;a3  appointed  in  England,  A.  D.  1.571, 
under  the  infpedion  of  the  judges  in  the  court  of 
Common  Pleas  •,  and  though  it  was  not  carried  to 
the  fame  extremity  v.'ith  the  former,  Qtieen  Eliza- 
beth having  interpofed  her  authority,  and  enjoined 
the  parties  to  compound  the  matter,  yet  in  order  to 
preferve  their  honour,  the  lifts  were  marked  out, 
and  all  the  forms  previous  to  the  combat  were  ob- 
M  ferved  with  much  ceremony.  Spelm.  GlofT.  voc. 
Campus,  p.  103.  In  the  year  163  r,  a  judicial  com- 
bat v/as  appointed  between  Donald  Lord  Rea,  and 
David  Rarnfay,  Efq;  by  the  authority  of  the  Lord 
high  Conftable,  and  Earl  Marfhal  of  England;  but 
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that  quarrel  likewifc  terminated  without  bloodlhed, 
being  accommodated  by  Charles  I.  Another  in- 
ftance  occurs  kvcn  years  later.  Rufhworth  in  Ob- 
fervations  on  the  Statutes^  &c.  p.  266. 

NOTE  XXIIL     Sect.  I.  p.  74,  [Z]. 

The  text  contains  the  great  outlines  which  mark 
the  courfe  of  private  and  public  jurifdidiion  in  the 
feveral  nations  of  Europe.  I  fhall  here  follow 
more  minutely  the  various  (leps  of  this  progrefs, 
as  the  matter  is  curious  and  important  enough  to 
merit  this  attention.  The  payment  of  a  fine  by 
way  of  fatisfa6lion  to  the  perfon  or  family  injured, 
was  the  firft  device  of  a  rude  people,  in  order  to 
check  the  career  of  private  refentment,  and  to  ex- 
tinguifh  thokfaJd^y  or  deadly  feuds  which  were 
profecuted  among  them  with  the  utmoft  violence. 
This  cuftom  may  be  traced  back  to  the  ancient 
Germans,  Tacit,  de  Morib.  Germ.  c.  21.  and  pre- 
vailed among  other  uncivilized  nations.  Many  ex- 
amples of  this  are  colle6led  by  the  ingenious  and 
learned  author  of  Hiftorical  Law-Trads,  vol.  i. 
p.  41.  Thefe  fines  were  afcercained  and  levied  in 
three  different  manners.  At  firft  they  were  fettled 
by  voluntary  agreement  between  the  parties  at  va- 
riance. V/hen  their  rage  began  to  fubfide,  and 
they  felt  the  bad  effects  of  their  continuing  in  en- 
mity, they  came  to  terms  of  concord,  and  the  fatif- 
faflion  made  was  called  a  compofition^  implying  that 
it  was  fixed  by  mutual  confent.     De  TEfprit  des 
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Loix,  lib.  XXX.  c.  19.    It  is  apparent  from  fo me  of 
the  more  ancient  codes   of  laws,  that  when  thefe 
were  compiled,  matters  dill  remained  in  that  fimple 
ftate.     In  certain  cafes,  the  perfon  who  had  com- 
mitted an  offence,   was  left  expofed  to  the  refent- 
ment  of  thofe  whom  he  had  injured,  until  he  fhould 
recover  their  favour,  quoquo  modo  potuerit.     Lex 
P^rifion.  tit.  11.  §1.     The  next  mode  of  levyino- 
thefe  fines  was  by  the  fentence  of  arbiters.     An 
arbiter  is  called  in  the  Regiam   majellatem  amica- 
bilis  cornpofitor,  lib.  xi.  c.  4.  §  10.  He  could  elli- 
mate  the  degree  of  offence  with  more  impartiality 
than  the    parties  interefted,    and  determine    with 
greater  equity  what  fatisfadiion  ought   to  be  de- 
manded.    It  is  difficult  to  bring  an  authentic  proof 
of  a  cuftom  previous  to  the  records  preferved  in 
any  nation  of  Europe.     But  one  of  the  Form.uls 
Andegavenfes  compiled  in  the  fixth  century,  feems 
to  allude  to  a  tranfadion  carried  on  not  by  the  au- 
thority of  a  judge,  but  by  the  mediation  of  arbi-^ 
ters.    Bouquet  Recueil  des  Hiftor.  torn.  iv.  p.  ^66, 
But  as  an  arbiter  wanted  authority  to  enforce  his 
decifions,  judges  were  appointed  with  compulfivc 
power  to  oblige  both  parties  to  acquiefce  in  their 
decifions.     Previous  to  this  lalf  flep,  the  expedient 
of  paying  compofitions  was  an  imperfed:  remedy 
'     againil  the  pernicious  effedls  of  private  refentment. 
As  foon  as  this  important  change  was  introduced 
the  magiftrate,  pouting  himfelf  in  place  of  the  per- 
fon   injured,    afcertained    the    compofition    with 
V^\{ic\\  he  ought  to  reft  fatisfied.     Every  pofilble 
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injury  that  could  occur  in  the  intercourfe  of  human 
Ibcitcy,  was  confidered  and  cftimated,  and  the  com- 
pofitions  due  to  the  perfon  aggrieved  were  fixed 
with  fuch  minute  attention  as  difcovers,  in  moft 
cafes,  amazing  difcernmenc  and  delicacy,  in  fome 
inftances,  unaccountable  caprice.  Befides  the  com- 
pofition  payable  to  the  private  party,  a  certain  fum 
called  d-fredum^  was  paid  to  the  King  or  ftate,  as 
Tacitus  exprefTfs  it,  or  to  the  fife  us,  in  the  lan- 
guage of  the  barbarous  laws.  Some  authors, 
blending  the  refined  ideas  of  modern  policy  with 
their  reafonings  concerning  ancient  tranfa6lions, 
have  imagined  that  thtfredum  was  a  compenfation 
due  to  the  community,  on  account  of  the  violation 
.  of  the  publick  peace.  But  it  is  manifeftly  nothing 
more  than  the  price  paid  to  the  magiftrate  for  the 
protection  which  he  afforded  againfl:  the  violence  of 
refentment.  The  enabling  of  this  was  a  confider- 
able  flep  towards  improvement  in  criminal  jurif- 
prudence.  In  fome  of  the  more  ancient  codes  of 
laws,  the  freda  are  altogether  om.itted,  or  fo  fel- 
dom  mentioned,  that  it  is  evident  they  were  but 
little  known.  In  the  latter  codes,  the  fredn'm  is  as 
precifely  fpecified  as  the  compofition.  In  common 
cafes  it  was  equal  to  the  third  part  of  the  compofi- 
tion.  Capitul.  vol.  i.  p.  52.  In  fome  extraor- 
dinary cafes,  v^here  it  v/as  more  difficult  to  protect: 
the  perfon  who  had  committed  violence,  the  fre- 
dum  was  augmented.  Capitul.  vol.  i.  p.  515. 
Thtit  freda  made  a  confiderable  branch  in  the  re- 
venues of  the  barons ;  and  wherever  territorial 
jurifdidlion  was  granted,  the  royal  judges  were 
prohibited  from  levying  any  freda.     In  explaining 
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the  nature  of  the  fredmn^  I  have  followed,  in  a 
great  meafure,  the  opinion  of  M.  de  Montefquieu, 
though  I  know  that  feveral  learned  antiquaries 
have  taken  the  word  in  a  different  fenfe.  De  I'Efprit 
des  Loix,  liv.  xxx.  c.  20,  &c.  The  great  objeft 
of  judges  was  to  compel  the  one  party  to  give, 
and  the  other  to  accept  the  fatisfatlion  prefcribed. 
They  multiplied  regulations  to  this  purpofe,  and 
enforced  them  by  grievous  penalties.  Leg.  Lon- 
gob.  lib.  i.  tit.  9.  §  34.  lb.  tit.  37.  §  i,  2.  Capi- 
tul.  vol.  i.  p.  371.  §  22.  The  perfon  who  received 
a  compofition  was  obliged  to  ceafe  from  all  farther 
hoftility,  and  to  confirm  his  recox-iciliation  with  the 
adverfe  party  by  an  oath.  Leg.  Longob.  lib.  i. 
tit.  9.  §  8.  As  an  additional  and  more  permanent 
evidence  of  reconciliation,  he  was  required  to  grant 
a  bond  of  fecurity  to  the  perfon  from  whom  he 
received  a  compofition,  ablblving  him  from  all 
farther  profecution.  Marculfus,  and  the  other  col- 
ledlors  of  ancient  writs,  have  preferved  feveral  dif- 
ferent forms  of  fuch  bonds.  Marc.  lib.  xi.  §  18. 
Append.  §  23.  Form.  Sirmondic^,  §  39.  The 
Letters  of  Slanes^  known  in  the  law  of  Scotland, 
are  perfc6lly  fimilar  to  thefe  bonds  of  fecurity.  By 
the  letters  of  Slanes,  the  heirs  and  relations  of  a 
perfon  who  had  been  murdered,  bound  themfelves, 
in  confideration  of  an  JJfythment  or  compofition 
paid  to  them,  to  forgive,  "  pals  over,  and  for  ever" 
forget,  and  in  oblivion  inter  all  rancour,  malice, 
revenge,  prejudice,  grudge  and  refentment,  that 
they  have  or  may  conceive  againft  the  aggreffbr  or 
his  poftcrity,  for  the  crime  which  he  had  commit- 
ted, and  diicharge  him  of  all  adion,  civil  or  cri- 
minal, 
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niinal,  againft  him  or  his  eftate,  for  now  and  ever. 
Syftem  of  Stiles  by  Dallas  of  ^St.  Martin's,  p  862. 
In  the  ancient  form  of  letters  of  Slanes,  the  private 
party  not  only  forgives  and  forgers,  but  pardons 
and  grants  remilfioa  of  the  crime.  This  practice, 
Dallas,  reafoning  according  to  tlie  principles  of 
his  own  age,  confiders  as  an  encroachment  on  the 
rights  of  fovereignty,  as  none,  fays  he,  could  pardon 
a  criminal  but  the  King.  Ibid.  But  in  early  and 
rude  times,  the  profecution,  the  punin:iment,  and 
the  pardon  of  criminals,  were  all  deeds  of  the 
private  perfon  who  was  injured.  Madox  has  pub- 
lilhed  two  writs,  one  in  the  reign  of  Edward  I.  the 
other  in  the  reign  of  Edward  III.  by  which  private 
perfons  grant  a  releafe  or  pardon  of  all  trefpafTes, 
felonies,  robberies,  and  murders  committed.  For-  . 
mul.  Anglican.  N^.  702.  705.  In  the  laft  of  thefe 
inftruments,  feme  regard  feems  to  be  paid  to  the 
rights  of  the  fovereign,  for  the  pardon  is  granted 
en  quant  que  en  nous  eft.  Even  after  the  authority 
of  the  magiftrate  is  interpofed  in  punifhing  crimes, 
the  punilhment  of  criminals  is  long  confidered 
chiefly  as  a  gratification  to  the  refentment  of  the 
perfons  who  have  been  injured.  In  Perfia,  a  mur- 
derer is  flili  cklivered  to  the  relations  of  the  perfon 
whom  he  has  flain,  who  put  him  to  death  with  their 
own  hands.  If  they  refufe  to  accept  of  a  fum  of 
money  as  a  ccmipenfation,  the  fovereign,  abfolute 
as  he  is,  cannot  pardon  the  murderer.  Voyages 
de  Chardin  III.  p.  417.  edit.  1735.  4to.  Voyages 
de  Tavernier,  liv.  v.    c.  5.  10.     Among  the  Ar^-  1 

bians,  though  one  of  the  firft  polillied  people  in 
^he  Eaft,  the  fame  cuftom  Hill  fubfifts.     Defer io- 
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tion  de  TArabie  par  M.  Nieubuhr,  p.  28.  By  a 
law  in  the  kingdom  of  Aragon  as  late  as  the  year 
1564,  the  punifhment  of  one  condemned  to  death 
cannot  be  mitigated  but  by  conlent  of  the  parties 
who  have  been  injured.  Fueros  &  Obfervancias 
del  Reyno  de  Aragon,  p.  204.  6. 

If,  after  all  the  engagements  to  ceafe  from  en- 
mity which  I  have  mentioned,  any  perfon  renewed 
hoftiiities,  and  v/as  guilty  of  any  violence,  either 
towards  the  perfon  from  whom  he  had  received  a 
compofition,  or  towards  his  relations  and  heirs, 
this  v/as  deemed  a  mod  heinous  crime,  and  puniihed 
with  extraordinary  rig-our.  It  was  an  a6l  of  diredl 
rebellion  againll  the  authority  of  the  magiftrate, 
and  was  reprefied  by  the  interpofition  of  all  his 
power.  Leg.  Longob.  lib.  i.  tit.  9.  §  8,  34.  Capit. 
vol.  i.  p.  371.  §  22.  Thus  the  avenging  of  in- 
juries was  taken  out  of  private  hands,  a  legal  com- 
pofition was  eftablifned,  and  peace  and  amity  were 
reftored  under  the  infpe6i:ion,  and  by  the  authority 
of  a  judge.  It  is  evident,  that  at  the  time  when 
the  barbarians  fettled  in  the  provinces  of  the  Ro- 
man Empire,  they  had  fixed  judges  eftabliihed 
among  them  with  com.pulfive  authority.  Ferfons 
veiled  with  this  charadier  are  mentioned  by  the 
earliefl  hiftorians.  Du  Cange,  voc.  Judices.  The 
right  of  territorial  jurifdi(flion  was  not  altogether 
an  ufurpation  of  the  feudal  barons.  There  is 
good  reafon  to  believe,  that  the  powerful  leaders 
who  feized  different  diftrids  of  the  countries  which 
they  conquered,  and  kept  poffefiion  of  them  as~ 
allodial  property,   afTumed  at  the  fame   time  the 
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right  of  jurifdidion,  and  exercifed  it  within  their 
own  territories.  This  jurifdidlion  was  fupreme, 
and  extended  to  all  caufes.  The  cleareft  proofs  of 
this  are  produced  by  M.  Bouquet.  Le  Droit  pul>- 
lique  de  France  eclairci,  &c.  torn.  i.  p.  206,  &c. 
The  privilege  of  judging  his  own  vaiTals,  appears 
to  have  been  originally  a  right  inherent  in  every 
baron  who  held  a  fief.  As  far  back  as  the  archives 
of  nations  can  conduct  us  with  any  certainty,  we 
find  the  jurifdi6lion  and  fief  united.  One  of  the 
earliefl:  chaiters  to  a  layman  which  I  have  met  with, 
is  that  of  Ludovicus  Pius,  A.  D.  814.  And  it 
contains  the  right  of  territorial  jurifdidlion,  in  the 
mofl  exprefs  and  extenfive  terms.  Capitul.  vol.  ii. 
p.  1405.  There  are  many  charters  to  churches 
and  monafleries  of  a  more  early  date,  containing 
grants  of  fimilar  jurifdidion,  and  prohibiting  any 
royal  judge  to  enter  the  territories  of  thofe  churches 
or  monafteries,  or  to  perform  any  ad  of  judicial 
authority  there.  Bouquet.  Recueil  des  Hifl.  torn. 
iv.  p.  628.  631.  6^^,  tom.  V.  p.  703.  710.  752. 
762.  Muratori  has  publifhed  many  very  ancient  • 
charters  containing  the  fame  immunities.  Antiq. 
Ital.  DilTerr.  Ixx.  In  mod  of  thefe  deeds,  the  royal 
judge  is  prohibited  from  exading  the  freda  due  to 
the  poflefTor  of  territorial  jurifdidion,  which  Ihews 
that  they  conftituted  a  valuable  part  of  the  pub- 
lick  revenue  at  that  jundure.  The  expence  of 
obtaining  a  fentence  in  a  court  of  jufiice  during 
the  middle  ages  was  fo  confiderable,  that  this  cir- 
cumftance  alone  was  fufficient  to  render  men  un- 
willing to  decide  any  contefi:  in  judicial  form.  It 
appears  from  a  charter  in  the  thirteenth  century. 
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that  the  baron  who  had  the  right  of  juftice,  re- 
'ceived  the  fifth  part  of  the  value  of  every  fub- 
jed,  the  property  of  which  was  tried  and  deter^ 
mined  in  his  court.  If,  after  the  commencement 
of  a  law-fuit,  the  parties  terminated  the  conteft 
in  an  amicable  manner,  or  by  arbitration,  they 
were  neverthckfs  bound  to  pay  the  fifth  part  of 
the  fubject  contefted  to  the  court  before  which 
the  fuit  had  been  brought.  Hill,  de  Dauphine, 
Geneve,  irzz.  tom.  i.  p.  22.  Similar  to  this  is 
a  regulation  in  the  charter  of  liberty  granted  to 
the  town  of  Friburg,  A,  D.  1 120.  If  two  of  the 
citizens  fnall  quarrel,  and  if  one  of  them  fhall 
complain  to  the  fuperior  Lord  or  to  his  judge, 
and  after  commencing  the  fuit,  fnall  be  privately 
reconciled  to  his  adverfary  ;  the  judge,  if  he  does 
not  approve  of  this  reconciliation,  may  compel 
him  to  infill  in  his  law-fuit  ^  and  all  who  were  pre- 
fent  at  the  reconciliation  fliall  forfeit  the  favour  of 
t!ie  fuperior  Lord.  Hiftoria  Zaringo  Badenfis. 
Au<5tor.  Jo.  Dan.  Schoepfiinus.  Carolfr.  1765.  4to. 
vol.  V.  p.  ^^. 

What  v/as  the  extent  of  that  jurifdicjlion  which 
thofe  who  held  fiefs  polTclTed  originally,  we  can- 
not now  determine  with  certainty.  It  is  evident 
that,  during  the  diforders  which  prevailed  in  every 
kingdom  of  Europe,  the  great  vaflals  took  ad- 
vantage of  the  fcebknefs  of  the-r  Monarchs,  and 
enlarged  their  jurifdiclions  to  the  utmoft.  As 
early  as  the  tenth  century,  the  more  powerful 
baroiis  had  ufurped  the  right  of  deciding  all 
X  ca  nfes. 
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caufes,  whether  civil  or  criminal.     They  had  ac- 
quired  the    High    Jttftice    as    well    as    the    Low, 
Eftabl.  de   St.  Louis,    lib.  i.    c.   24,  25.     Their 
fentences  were  final,  and  there  lay  no  appeal  from 
them  to   any  fuperior  court.     Several  ftriking  in- 
ftances  of  this   are  colle6led  by  ErufTel.     Traite 
des  Fiefs,  liv.  iii.  c.    11,  12,    13.     Not  fatisded 
with  this,   the   more  potent  barons  got  their  terri- 
tories erefted   into   Regalities^  with   almofl:  every 
royal   prerogative   and  jurifdidion.     Inilances  of 
thefe  were  frequent  in  France.  BruiT.  ib.    In  Scot- 
land, where  the  power  of  the  feudal  nobles  became 
exorbitant,  they  were  very  numerous.     Hiftorical 
Law  Trads,  vol.  i.   tradl  vi.     Even  in  England, 
though   the   authority  of  the  Norman  Kings   cir- 
cumfcribed  the  jurifdidlion  of    the   barons    m.ore 
than    in    any    feudal    kingdom,    feveral  counties 
palatine  were  ereded,  into  vvhich  the  King's  judges 
could  not  enter,  and    no  writ  could  come  in  the 
King's  name,    until  it    received    the  feal   of  t\\c 
county  palatine.      Spelman.   GloH"'.    voc.   Comites 
Palatini  \  Blackflone's  Commentaries  on  the  Laws 
of  England,  vol.  iii.  p.  78.     Thefe  lords  of  rega- 
lities had  a  right  to  claim  or  refcue  their  vafTals 
from  the  King's  judges,  if  they  afTumed  any  jurif- 
diclion  over  them.     Bruflel,  ubi  fupra.      In   the 
law  of    Scotland    this    privilege  was  termed   the 
right  of  repledging  ;   and  the   frequency  of  it  not 
only  interrupted  the  courfe  of  juftice,  but  gave 
rife  to  Q-reat  diforders  in  the  exercife  of  it.     Hid. 
Law  TraCls,  ib.     The  jurifdiflion  of  the  counties 
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palatine  was  produflive  of  like  inconveniencies   in 
England* 

The  remedies  provided  by  Princes  againft  the 
bad  efFe6ls  of  thefe  ufurpations  were  various,  and 
gradually  applied.     Under  Charlemagne  and  his 
immediate  defcendants,  the  regal  prerogative  ftill 
retained  great  vigour,  and  the  Duces^  Comites^  and 
MiJJi  Dominici,  the  former  of  whom  v/ere  ordinary 
and  fixed  judges,    the    latter    extraordinary    and 
itinerant  judges,  in  the  different  provinces  of  their 
extenfive  dominions,    exercifed  a  jurifdidion   co- 
ordinate  Vv^ith  the  barons  in  fome  cafes,  and  fu- 
perior  to  them  in  others.     Du  Cange,  voc.  Dux^ 
Comites  &  ?AiJJi.  Murat.  Antiq.  Differt.  viii.  &  ix. 
But  under  the  feeble  race  of  Monarchs  who  fuc- 
cecded   them,    the  authority  of  the  royal  judges 
declined,  and  the  barons  ufurped  that  unlimited 
jurifdidion  which  has  been  defcribed.     Louis  VI. 
of  France  attempted  to  revive  the  fundion  of  the 
?*''Iiffi  Dominici  under  the  title  of  Juges  des  Exempts^ 
but  the  barons  were  become  too  powerful  to  bear 
fuch  an  encroachment  on  their  jurilliiclion,    and 
he  was  obliged  to   defift  from  employing  them, 
Henaut.  Abrege  Chron.    torn.  ii.    p.  730.      His 
fucceffors  (as  has  been  obierved)  had   recourfe  to 
expedients  lefs  alarming.     The  appeal  de  defaute 
de  Droits  or  on  account  of  the  refufal  of  juftice, 
was  the  firft  which  was  attended  vvith  any  confi- 
derable  effed.     According  to  the  maxims  of  feudal 
law,  if  a  baron  had  not  as  many  valTals  as  enabled 
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him  to  try  by  their  peers,  the  parties  who  offered 
to  plead  in  his  court,  or  if  he  delayed  or  fefufed 
to  proceed  in  the  trial,  the  caufe  might  be  carried, 
by  appeal,  to  the  court  of  the  fuperior  lord  of 
whom  the  baron  held,  and  tried  there.  De  TEf- 
pritdes  Loix,  liv.  xxviii.  c.  2S.  t>a  Cange,  voc.  ^ 
defe5ius  Jufiitia.  The  number  of  Peers  or  afTcfTors 
in  the  courts  of  Barons  was  frequently  very  con- 
fiderable.  It  appears  froili  a  criminal  trial  in  the 
court  of  the  vifcount  de  Lautrec,  A.  D.  1299, 
that  upwards  of  two  hundred  perfons  were  pre- 
fent,  and  ailifted  in  the  trial,  and  voted  in  pafling 
judgment.  Hid.  de  Langued.  par  D.  D.  De  Vic 
&  Vaifette,  tom.  iv.  Preuves,  p.  1x4.  But  as  the 
right  of  jurifdidlioa  had  been  ufurped  by  many 
inconfiderable  barons,  they  were  often  unable  to 
hold  courts  This  gave  frequent  occafion  to  fuch 
appeals,  and  rendered  the  pradlice  familiar.  By 
degrees,  fuch  appeals  began  to  be  taken  from 
the  courts  of  the  triore  powerful  barons,  and  ic 
is  evident,  from  a  decifion  recorded  by  Bruffel, 
that  the  royal  judges  were  Willing  to  give  coun* 
tenance  to  any  pretext  for  them.  Traite  des  Fiefs, 
tom.  i.  p.  235.  261.  This  fpecies  of  appeal  had 
lefs  effedt  in  abridging  the  jurifdi6lion  of  the  no- 
bles, than  the  appeal  on  account  of  the  injuflice 
of  the  fentence.  When  the  feudal  monarchs  were 
powerful,  and  their  judges  polTefTed  extenfive  au- 
thority, fuch  appeals  feem  to  have  been  frequent. 
Capitul.  vol.  i.  p.  175.  i8o-,  and  they  were  made 
in  a  manner  fuitable  to  the  rudenefs  of  a  fimple 
age.  The  perfons  aggrieved  referred  to  the  palace 
of  their  fovereign,  and  with  outcries  and  loud 
Vol.  I.  B  b  noife 


370  PROOFS  AND  ILLUSTRATIONS. 

noife  called  to  him  for  redrefs.     Capitul.  lib.  iii. 
c.  59.     Chronic.  Lawterbergienfe  ap.  Mencken. 
Script.  German,  vol.  ii.  p.  284.  b.     In  the  king- 
dom of  Aragon,    the   appeals  to   the  Jujiiza  or 
fupreme  judge  were  taken  in  fuch  a  form  as  fup« 
pofed  the  appellant  to  be  in  immediate  danger  of 
(ieath,  or  of  fome  violent  outrage  \  he  rufhed  into 
the  prefence  of  the  judge,  crying  with  a  loud  voice, 
Avi^  Avi-i  Fuerza^  Fuerza^  thus  imploring  (as  it 
were)   the   inftant  interpofition  of  that  fupreme 
judge  in  order  to  fave  him.     Hier.  Blanca  Com- 
ment,   de    rebus   Aragon.    ap.  Script.  Hifpanic. 
Piftorii,  vol.  iii.  p.   753.     The  abolition  of  the 
trial  by  combat  facilitated  the  revival  of  appeals 
of  this  kind.     The  efFeds  of  this  fubordination 
which  appeals  eftablifhed,  in  introducing  attention, 
equity,  and  confiftency  of  decifion  into  courts  of 
judicature,  were  foon  confpicuous;  and  almoft  all 
caufes  of  importance  were    carried  to  be  finally 
determined  in   the  King's  courts.  BruITel,  tom.  i. 
252.      Various  circumflances  which   contributed 
towards  the  introdu6lion  and  frequency  of  fuch 
appeals  are  enumerated  De  TEfprit  de  Loix,  liv. 
xxviii.  c.  27.     Nothing,    however,  was   of  fuch 
effedl  as  the  attention  which  monarchs  gave  to  the 
conftitution  and  dignity  of  their  courts  of  juftice. 
It  was  the  ancient  cuftom  for  the  feudal  monarchs 
to  prefide  themfelves  in  their  courts,  and  to  ad- 
minifter  juftice  in  perfon.    Marculf.  lib.  i.  §  25. 
Murat.  DifTert.  xxxi.     Charlemagne,  whilfthewas 
drefTing,    ufed    to  call   parties   into  his  prefence, 
and  having  heard    and   confidered  the  fubjecSt   of 
litigation,  gave  judgment  concerning  it.     Egin- 
2  hartus 
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hartus  vita  Caroli  magni  cited  by  Madox  Hift.  of 
Exchequer,  vol.   i.   p.  91.     This  could  not   fail 
of  rendering  their  courts  refpedtable.     St.  Louis, 
who  encouraged  to  the  utmoft   the  practice   of 
appeals,  revived  this  ancient  cuftom,  and  admi- 
niflered  juftice  in  perfon  with  all  the  ancient  fim- 
plicity.     "  I    have   often    feen    the  faint,"    fays 
Joinville  "  fit  under  the  fliade  of  an  oak  in  the 
wood  of  Vincennes,  when  all  who  had  any  com- 
plaint, freely  approached  him.     At  other  times  he 
gave  orders  to  fpread  a  carpet  in  a  garden,  and 
feating  himfelf  upon    it,     heard  the  caufes   that 
were  brought  before  him."     Hiil.  de  St.  Louis, 
p.  13.  edit.  1761.     Princes  of  inferior  rank,  who 
pofTefTed  the  right  of  juftice,  fometimes  difpenfed 
it  in  perfon,  and  prefided  in  their  tribunals.     Two 
inftances  of  this  occur  with   refped  to  the  Dau- 
phines  of  Vienne.      Hift.  de  Dauphine,  torn.  i. 
p.  18.  torn.  ii.  p.  257.     But  as  Kings  and  Princes 
could  not  decide  every  caufe  in  perfon,  nor  bring 
them  all  to   be  determined  in  the  fame   court ; 
they  appointed  Baillis^  with  a  right  of  jurifdidlion^ 
in  different   diftrids  of  their    kino;dom.      Thefe 
poffeffed  povv^ers  fomewhat  fimilar  to  thofe  of  the 
ancient  Comites,     It  was  towards  the  end  of  the 
twelfth  century,  and  beginning  of  the  thirteenrh^ 
that   this    office   was    firft    inftituted    in  France. 
Bruffel,  liv.  ii.  c.  35.    When  the  King  had  a  court 
eftabliftied  in  different  quarters  of  his  dominions, 
this  invited   his    fubjedts  to  have  rircourfe  to   it. 
It  was  the  private  intereft  of  the  Baillis^  as  v/cll  as 
an  obje(5t  of  publick  policy,  to  extend  their  jurif- 
didion.     They  took  advantage  of  every  defect  in 
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the  rights  of  the  barons,  and  of  every  error  in 
their  proceedings,  to  remove  caufes  out  of  their 
courts,  and  to  bring  them  under  their  own  cog- 
'  nizance.  There  was  a  diflindion  in  the  feudal 
law,  and  an  extremely  ancient  one,  between  the 
high  juftice  and  the  low.  Capitul.  3.  A.  D.  812. 
§  4.  A.  D.  815.  §  3.  Eftabl.  de  St.  Louis,  liv.  i, 
c.  40.  Many  barons  pofTefied  the  latter  jurif- 
didion  who  had  no  title  to  the  former.  The  for- 
mer included  the  right  of  trying  crimes  of  every 
kind,  even  the  highefl  j  the  latter  was  confined  to 
petty  trefpafTes.  This  furnifhed  endlefs  pretexts 
for  ob{lru6i:ing,  reflraining,  and  reviewing  the  pro- 
ceedings in  the  baron  courts.  Ordon.  ii.  457, 
§  25.  458.  §  29. A  regulation  of  greater  im- 
portance fucceeded  the  inftitution  of  Baillis.  The 
King's  fupreme  court  or  parliament  was  rendered 
fixed  as  to  the  place,  and  conftant  as  to  the  time 
of  its  meetings.  In  France,  as  well  as  in  the  other 
feudal  kingdoms,  the  King's  court  of  juflice  was 
originally  ambulatory,  followed  the  perfon  of  the 
monarch,  and  was  held  only  during  fome  of  the 
great  fedivals.  Philip  Auguftus,  A.  D.  1305, 
rendered  it  fedentary  at  Paris,  and  continued  its 
terms  during  the  greater  part  of  the  year.  Paf- 
quier  Recherches,  liv.  ii.  c.  2  and  3,  &c.  Ordon. 
torn.  i.  p.  366.  §  62.  He  and  his  fucceflbrs  veiled 
extenfive  powers  in  that  court;  they  granted  the 
members  of  it  feveral  privileges  and  diftin(5lions 
which  it  would  be  tedious  to  enumerate.  Paf- 
quier,  ib.  velly  hid.  de  France,  torn.  vii.  p.  307. 
Perfons  eminent  for  integrity  and  fkiil  in  law  were 
appointed  judges  there,   lb.     By  degrees  the  final 
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decifion  of  all  caufes  of  importance  was  brought 
into  the  parliament  of  Paris,  and  the  other  par- 
liaments which  adminiftered  jiiitice  in  the  King's 
name,  in  different  provinces  of  the  kingdom. 
Thisjurifdidion,  however,  the  parliament  of  Paris 
acquired  very  flowly,  and  the  great  vaflals  of  the 
crown  made  violent  efforts  in  order  to  obftrudl 
the  attempts  of  this  parliament  to  extend  its  au- 
thority. Towards  the  clofe  of  the  thirteenth  cen- 
tury, Philip  the  Fair  was  obliged  to  prohibit  his 
parliament  from  taking  cognizance  of  certain 
appeals  brought  into  it  from  the  courts  of  the 
Count  of  Bretagne,  and  to  recognize  his  right  of 
fupreme  and  final  jurifdidlion.  Memoires  pour 
fervir  de  Preuves  a  THiftoire  de  Bretagne  par 
Morice,  tom.  i.  p.  1037.  1074.  Charles  VL  at 
the  end  of  the  following  century  was  obliged  to 
confirm  the  rights  of  the  Dukes  of  Bretagne  in 
more  ample  form.  Ibid.  tom.  ii.  p.  580,  58 1. 
So  violent  was  the  oppofition  of  the  barons  to  this 
right  of  appeal  which  they  confidered  as  fatal  to 
their  privileges  and  power,  that  the  authors  of  the 
Encyclopedie  have  mentioned,  feveral  inftances  in 
which  barons  put  to  death,  or  mutilated  fuch  per- 
fons  as  ventured  to  appeal  from  the  fentences  pro-  * 
nounced  in  their  courts,  to  the  parliament  of  Paris, 
tom.  xii.  Art.  Parlement,  p.  25. 

The  progrefs  of  jurifdidion  In  the  other  feudal 
kingdoms  was  in  a  great  meafure  fimilar  to  that 
which  we  have  traced  In  France.  In  England, 
the  territorial  jurifdidion  of  the  barons  was  both 
ancient  and  extenfive.     Leg.  Edw.  Conf.  N^.  5 
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and  9.  After  the  Norman  conqueft  it  became 
more  ftridlly  feudal;  and  it  is  evident  from  fads  re- 
corded in  the  Englilh  hiftory,  as  well  as  from  the 
inftitution  of  Counties  Palatine,  which  I  have  al- 
ready mentioned,  that  the  ufurpations  of  the  nobles 
in  England  were  not  inferior  to  thofe  of  their  con- 
temporaries on  tKe  continent.  The  fame  expedi- 
ents were  employed  to  circumfcribe  or  abolifh  thofe 
dangerous  jurifdidlions.  William  the  Conqueror 
eftablifhed  a  conftant  court  in  the  hall  of  his  palace ; 
from  which  the  four  courts  now  entrufted  with  the 
adminiilration  of  juftice  in  England  took  their  rife, 
Henry  II.  divided  his  kingdom  into  fix  circuits, 
and  fent  itinerant  judges  to  hold  their  courts  in 
them  atftated  feafons.  Blackftone's  Commentaries 
on  the  Laws  of  England,  vol.  iii.  57.  Juftices  of 
peace  were  appointed  in  every  county  by  fubfequent 
monarchs  *,  to  whofe  jurifdidlion  the  people  gra- 
dually had  recourfe  in  many  civil  caufes.  The  pri- 
vileges of  the  Counties  Palatine  were  gradually  li^ 
mited  -,  with  refpedl  to  fomx  points  they  were  abo- 
lifhed;  and  the  adminiftration  of  juftice  was  brought 
into  the  King's  courts,  or  before  judges  of  his  ap- 
pointment. The  feveral  fteps  taken  for  this  pur- 
pofe  are  enumerated  in  Dalrymple's  Hiftory  of  Feu- 
dal Property,  chap.  vii. 

In  Scotland  the  ufurpations  of  the  nobility  were 
rnore  exorbitant  than  in  any  other  feudal  king- 
dom. The  progrefs  of  their  encroachments,  and 
the  methods  taken  by  the  crown  to  limit  or  abolifh 
their  territorial  and  independent  jurifdi(ftions,  both 
;which  I  had  occafion  to  confider  and  explain  in 
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a  former  work,  differed  very  little  from  thofe  of 
which  I  have  now  given  the  detail.  Hiftory  of  Scot- 
land, vol.  i.  p.  45. 

I  SHOULD  perplex  myfelf  and  my  readers  in  the 
labyrintji  of  German  jurifprudence,  were  I  to 
attempt  to  delineate  the  progrefs  of  jurifdidion  in 
the  Empire,  with  a  minute  accuracy.  It  is  fuiiu- 
cient  to  obferve,  that  the  authority  which  the 
Aulick  council  and  Imperial  chamber  now  pofiefs, 
took  its  rife  from  the  fame  abufe  of  territorial 
jurifdidion,  and  was  acquired  in  the  fame  manner 
that  the  royal  courts  attained  influence  in  other 
countries.  All  the  important  fads  v/ith  refpech 
to  both  thefe  particulars,  may  be  found  in  Phil. 
Datt,  de  pace  publica  Imperii,  lib.  iv.  The  ca- 
pital articles  are  pointed  out  in  Pfeffel  Abrege 
de  THiftoire  &  Droit  publique  d'Allemagne, 
p.  §^6,  581.  i  and  in  Traite  du  Droit  publique 
de  I'Empirepar  M.  le  Coq.  de  Villeray.  The  two 
laft  treatifes  are  of  great  authority,  having  been 
compofed  under  the  eye  of  M.  Schoepflin  of 
Strafburg,  one  of  the  ableft  publick  lawyers  in 
Germany. 

NOTE  XXIV.    Sect.  L  p.  78.    [AA]. 

It  is  not  eafy  to  fix  with  precifion  the  period  at 
which  Ecclefiafticks  firft  began  to  claim  exemp- 
tion from  the  civil  jurifdiflion.  It  is  certain,  that 
during  the  early  and  pureft  ages  of  the  church, 
they  pretended  to  no  fuch  immunity.     The  au- 
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thority  of  the  civil  magiftrate  extended  to  all  per- 
fons,  and  to  all  caufes.  This  fadl  has  not  only 
been  clearly  eftabliihed  by  Proteftant  authors,  but 
is  admitted  by  many  Roman  Catholicks  of  emi- 
nence, and  particularly  by  the  writers  in  defence 
of  the  liberties  of  the  Gallican  church.  There 
are  feveral  original  papers  publifhed  by  Muratori, 
which  (hew  that,  in  the  ninth  and  tenth  centuries, 
caufes  of  the  greateft  importance  relating  to  eccle- 
fiafticks  were  ftill  determined  by  civil  judges. 
Antiq.  Ital.  vol.  v.  diflert.  Ixx.  Proofs  of  this 
are  produced  likewife  by  M.  Houard,  Anciennes 
,  Loix  des  Francois,  &c.    vol.  i.    p.  209.     Ec^cle- 

Iiafiicks  did  dot  fhake  off  all  at  once  their  fub- 
jeclion  to  civil  courts.  This  privilege,  like  their 
other  ufurpations,  was  gained  flowly,  and  (lep  by 
ilep.  This  exemption  feems  at  firft  to  have  been 
inerely  an  a6l  of  complaifance,  flowing  from  vene- 
ration for  their  character.  Thus  from  a  charter 
of  Charlemagne  in  favour  of  the  church  of  Mans, 
A.  D.  796,  to  which  M.  I'Abbe  de  Foy  refers  in 
his  Notice  de  Diplomes,  tom.  i.  p.  201,  that 
monarch  dired:s  his  judges,  if  any  difference  fhould 
arife  between  the  adminiftrators  of  the  revenues 
of  that  church  and  any  perfon  whatever,  not  tq 
fummon  the  adminiftrators  to  appear  in  mallo 
publico  j  but  firft  of  all  to  meet  with  them,  and 
to  endeavour  to  accommodate  the  difference  in  an 
amicable  manner.  This  indulgence  was  in  pro- 
fcefs  of  time  improved  into  a  legal  exemption  -, 
yvhich  was  founded  on  the  fam.e  fuperftitious  refpeft 
of  the  laity  for  the  clerical  charader  and  fundwn. 
'  A  re« 
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A  remarkable  inftance  of  this  occurs  in  a  charter  of 
Frederick  Barbarofia,  A.  D.  1172,  to  the  monaitery 
of  Altenburg.  He  grants  them  judicium  non  tan- 
turn  fanguinolentis  plags,  fed  vitce  &  mortis ;  he 
prohibits  any  of  the  royal  judges  from  difturbing 
their  jurifdiclion;  and  the  reafon  which  he  gives  for 
this  ample  conceflion  is,  nam  quorum,  ex  Dei  gra- 
tia, radone  divini  minirterii  onus  leve  eft,  &  jugum 
fuave  •,  nos  penitus  nolumus  illius  oppreflionis  con- 
tumelia,  vel  manu  Laica  fatigari.  Mencken.  Script, 
rer.  Germ,  vol  iii.  p.  1067. 

It  is  not  neceffary  for  illuftrating  what  is  con- 
tained in  the  text,  that  I  fhould  defcribethe  manner 
in  which  the  code  of  the  canon  law  was  com.piied, 
and  fhew  that  the  dodrines  in  it  moft  favourable 
to  the  power  of  the  clergy,  are  founded  on  igno- 
rance, or  fupported  by  fraud  and  forgery.  The 
reader  will  find  a  full  account  of  thefe  in  Gerard. 
Van  Maftricht.  Hiftoria  Juris  Ecclefiaftici,  &  in 
Science  de  Government  par  M.  Real,  torn.  vii. 
c.  I.  &  3.  §  2,  3,  &c.  The  hiftory  of  the  pro- 
grefs  and  extent  of  ecclefiaftical  jurifdi6lion,  with 
an  account  of  the  arts  which  the  clergy  etnployed 
in  order  to  draw  caufes  of  every  kind  into  the 
fpiritual  courts,  is  no  lefs  curious,  and  would 
throw  great  light  upon  many  of  the  cuftoms  and 
inftitutions  of  the  dark  ages;  but  it  is  likewife 
foreign  from  the  prefent  fubjefl.  Du  Cange  in 
his  GlofTary,  voc.  Curia  Chrijlianitatis^  has  col- 
le6led  moft  of  the  caufes  with  refpe6l  to  which 
the  clergy  arrogated  an  excluftve  jurifdidion,  and 
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refers  to  the  authors,  or  original  papers,  which 
confirm  his  obfervations.  Giannone  in  his  Civil 
Hiftory  of  Naples,  lib.  xix.  §  3.  has  ranged  thefe 
under  proper  heads,  and  fcrntinizes  the  preten- 
fions  of  the  church  with  his  ufual  boldnefs  and 
difcernment.  M.  Fleury  obferves,  that  the  clergy 
multiplied  the  pretexts  for  extending  the  authority 
of  the  Ipiritual  courts,  at  fuch  a  rate,  that  it  was 
in  their  power  to  withdraw  every  perfon  and  every 
caufe  from  the  jurifdidtion  of  the  civil  magiftrate. 
Hift.  Ercclef  torn.  xix.  Difc.  Prelim.  i6.  But 
how  ill-founded  foever  the  jurifdidtion  of  the 
clergy  may  be,  or  whatever  might  be  the  abufes 
to  which  their  manner  of  exercifing  it  gave  rife, 
the  principles  and  forms  of  their  jurifprudence 
were  far  more  perfect  than  that  which  was  known 
in  the  civil  courts.  It  is  probable  that  ecclefi- 
aflicks  never  fubmitted,  during  any  period  in  the 
middle  ages,  to  the  laws  contained  in  the  codes 
of  the  barbarous  nations,  but  were  governed 
entirely  by  the  Roman  law.  They  regulated  all 
their  tranfa6lions  by  fuch  of  its  maxims  as  were 
preferved  by  tradition,  or  were  contained  in  the 
Theodofian  code,  and  other  books  extant  among 
them.  This  we  learn  from  a  cuftom  which  pre- 
vailed univerfally  in  thofe  ages.  Every  perfon  was 
permitted  to  chufe  among  the  various  codes  of 
laws  then  in  force,  that  to  which  he  was  willing 
to  conform.  In  any  tranfadion  of  importance,  it 
was  ufual  for  the  perfons  contracting  to  mention 
the  law  to  which  they  fubmitted,  that  it  might  be 

known  how  any  controverfy  that  fhould  arife  be- 
tween 
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tween  them  was  to  be  decided.  Innumerable  proofs 
of  this  occur  in  the  charters  of  the  middle  aoes* 
But  the  clergy  confidered  it  as  fuch  a  valuable  pri- 
vilege of  their  order  to  be  governed  by  the  Roman 
law,  that  when  any  perfon  entered  into  holy  orders? 
it  was  ufual  for  him  to  renounce  the  laws  to  which 
he  had  been  formerly  fubjedt,  and  to  declare  that 
he  now  fubmitted  to  the  Roman  law.  Conilat  me 
Johannem  clericum,  filium  quondam  Verandi,  qui 
profefTus  fum,  ex  natione  mea,  lege  vivere  Lan- 
gobardorum,  fed  tamen,  pro  honore  ecclefiaftico, 
lege  nunc  videor  vivere  Romana.  Charta,  A,  D. 
1072.  Farulfus  prefbyter  qui  profeiTus  fum,  more 
facerdotii  mei,  lege  vivere  Romana.  Charta, 
A.  D.  1075.  Muratori  Antichita  Eftenfi,  vol.  i. 
p.  78.  See  likewife  Houard  Anciennes  Loix  des 
tVan^ois,  &c.  vol.  i.  p.  203. 

The  code  of  the  canon  law  began  to  be  com- 
piled early  in  the  ninth  century.  Mem.  de  TAcad. 
des  Infcript.  torn,  xviii.  p,  346,  &c.  It  was  above 
two  centuries  after  that  before  any  colledion  was 
made  of  thofe  cuftoms,  which  were  the  rule  of 
judgments  in  the  courts  of  the  barons.  Spiritual 
judges  decided,  of  courfe,  according  to  written  and 
known  laws;  Lay  judges,  left  without  any  fixed 
guide,  were  directed  by  loofe  traditionary  cuftoms. 
But  befides  this  general  advantage  of  the  canon 
law,  its  forms  and  principles  were  more  confonant 
to  reafon,  and  more  favourable  to  the  equitable 
decifion  of  every  point  in  controverfy,  than  thofe 
which  prevailed  in  lav  courts.  It  appears  from  Notes 
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XXL  and  XXII.  concerning  private  wars,  and  the 
trial  by  combat,  that  the  whole  fpirit  of  eccleli- 
aftical  jurifprudence  was  adverfe  to  thefe  fangui- 
nary  cuftoms  which  were  deftrudtive  of  juftice ; 
and  the  whole  force  of  ecclefiaftical  authority  was 
exerted  to  abolifh  them,  and  to  fubftitute  trials  by 
law  and  evidence  in  their  room.     Almoft  all  the 
forms  in  lay  courts  which  contribute  to  eftablifh, 
and  continue  to  preferve  order  in  judicial  proceed- 
ings, are  borrowed  from  the  canon  law.     Fleury 
Inftit.  du  droit  canon,  part  iii.  c.  6.  p.  52.     St. 
Louis  in  his  EftablifTemens  confirms  many  of  his 
new  regulations  concerning  property,  and  the  ad- 
miniftration  of  juflice,    by  the  authority  of  the 
canon  law,  from  which  he  borrowed  them.    Thus, 
for  inllance,  the  firft  hint  of  attaching  moveables 
for  the  recovery  of  a  debt,  was  taken  from  the 
canon  law.     Eflabi.  liv.  ii.  c.  21.  and  40.     And 
likewife  the  cejfio  honorum^  by  a  perfon  who  was 
infolvent.     Ibid.     In  the   fame  manner,  he  eila- 
blifhed  new  regulations  with  refpe<^  to  the  effedls 
of  perfons  dying  inteftate,  liv.  i.  c.  %^,      Thefe 
and  many  other  falutary  regulations,    the  Cano- 
nifts  borrowed  from  the  Roman  law.     Many  other 
examples  might  be  produced  of  more  perfect  ju- 
rifprudence in   the  canon  law  than  was  known  in 
lay  courts.     For  that  reafon  it  was  deemed  an  high 
privilege  to  be  fubje6t  to  ecclefiaftical  jurifdi(5lion. 
Among  the  many  immunities,  by  which  men  were 
allured  to  engage  in  the  dangerous  expeditions  for 
the  recovery  of  the  Holy  Land,  one  of  the  moil 
'    confiderable  was  the  declaring  fuch  as  took  the 

Croft 
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Crofs  to  be  fubjedt  only  to  the  fpiritual  courts.  See 
Note  XIII.  and  DuCange^  voc.  crucis  privilegia. 

NOTE   XXV.     Sect.  L  p.  80.   [BB]. 

The  rapidity  with  which  the  knowledge  and 
fludy  of  the  Roman  law  fpread  over  Europe,  is 
amazing.  The  copy  of  the  Pandeds  was  found 
at  Amalphi,  A.  D.  ii^y*  Irnerius  opened  a  col- 
lege of  civil  law  at  Bologna  a  few  years  after. 
Giann,  Hift.  book  xi,  c.  2.  It  began  to  be  taught 
as  a  part  of  academical  learning  in  different  parts 
of  France  before  the  middle  of  the  century.  Vac- 
carius  gave  ledures  on  the  civil  law  at  Oxford,  as 
early  as  the  year  1147.  A  regular  fyftem  of  feu- 
dal law,  formed  plainly  in  imitation  of  the  Ro- 
man code,  was  compofed  by  two  Milanefe  law- 
yers about  the  year  1150.  Gratian  publifhed  the 
code  of  canon  law,  with  large  additions  and  emen- 
dations, about  the  fame  time.  The  earlieil  col- 
lection of  thofe  cuftoms,  which  ferved  as  the  rules 
of  decifion  in  the  courts  of  ju (lice,  is  the  JJJifes  de 
Jerufalem.  They  were  compiled,  as  the  preamble 
informs  us,  in  the  year  1099,  and  are  called  Jus 
Confuetudinarium  quo  regebatur  regnum  orientale. 
Willerm.  Tyr.  lib.  xix.  c.  2.  But  peculiar  circum- 
ftances  gave  occafion  to  this  early  compilation. 
The  vidorious  Crufaders  fettled  as  a  colony  in  a 
foreign  country,  and  adventurers  from  all  the  dif- 
ferent nations  of  Europe  compofed  this  new  fo- 
ciety.  It  was  necefTary  on  that  account  to  afcer- 
tain  the  laws  and  cuftoms  which  were  to  regulate 
the  tranfadions  of  bufinefs,  and  the  adminilrration 
of  jullice  among  them.    But  in  no  country  of  Ku. 
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rope  was  there,    at  that  time,  any  coUeflion  of 
cuftoms,  nor  had  any  attempt  been  made  to  render 
law  fixed.     The  firfl  undertaking  of  that  kind  was 
by  Glanville,  Lord  Chief  Juflice  of  England,  in 
his  Tradlatus  de  Legibus  &  Confuetudinibus  An- 
glic, compofed  about  the  year  1181.     The  Re- 
giam  Majeftatem  in  Scotland,  afcribed  to  David  I. 
feems  to  be  an  imitation,    and  a  fervile  one  of 
Glanville.     Several    Scottiih  Antiquaries,    under 
the  influence  of  that  pious  credulity,  which  dif- 
pofes  men  to  afTent,  without  hefitation,  to  what- 
ever they  deem  for  the  honour   of  their    native 
country,  contend  zealoufly  that  the  Regiam  Maje- 
ftatem is  a  produdlion  prior  to  the  treatife  of  Glan- 
ville-,   and   have    brought   themfelves  to  believe 
that  a  nation  in  a  fuperior  ftate  of  improvement 
borrowed   its  laws  and  inftitutions,  from  one  con- 
fiderably    lefs   advanced  in  its  political  progrefs. 
The  internal  evidence  (were  it  my  province  to  ex- 
amine it)  by  which  this  theory  might  be  refuted, 
is,  in  my  opinion,  decifive.     The  external  circum- 
ftances  which  have  feduced  Scottifh*  authors  into 
this  miilake,  have  been  explained  with   fo  much 
precifion  and  candour  by  Sir  David  Dalrymple,  in 
his  Examination  of  fome  of  the  arguments  for  the 
high  antiquity  of  Regiam  Majeftatem,  Edin.  1769, 
4to,   that  it  is  to  be  hoped  the  controverfy  will 
not  be  again  revived.     Pierre  de  Fontaines,  who 
tells  us  that  he  was  the  firlt  who  had  attempted 
fuch   a    work   in  France,    compofed   his  Confeil^ 
which  contains    an    account  of  the    cuftoms  of 
the  -country    of  Vermandois,    in    the    reign    of 

St. 
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St.  Louis,  which  began  A.  D.  1226.  Beauma- 
noir^  the  author  of  the  Coujlumes  de  BeauvoifiSy 
lived  about  the  fame  time.  The  Eftabliflemens 
of  St.  Louis,  containing  a  large  colledion  of 
the  cuftoms  which  prevailed  within  the  royal  do- 
mains, were  publifhed  by  the  authority  of  that 
monarch.  As  foon  as  men  became  acquainted 
with  the  advantages  of  having  written  cuftoms  and 
laws  to  which  they  could  have  recourfe  on  every 
occafion,  the  method  of  colleding  them  became 
common.  Charles  VII.  of  France,  by  an  ordo- 
nance,  A.  D.  1453,  appointed  the  cuftomary  laws 
in  every  province  of  France  to  be  collefted  and 
arranged.  Velley  and  Villaret.  Hiftoire,  torn.  xvi. 
p.  113.  His  fucceflbr,  Louis  XL  renewed  the 
injundion.  But  this  falutary  undertaking  hath 
never  been  fully  executed,  and  the  French  jurif- 
prudence  remains  more  obfcure  and  uncertain  than 
if  thefe  prudent  regulations  of  their  monarchs  had 
taken  effed.  A  pradlice  was  eftablifhed  in  the 
middle  ages,  which  affords  the  cleareft  proof  that 
judges,  while  they  had  no  other  rule  to  direct 
their  decrees  but  unwritten  and  traditionary  cuf- 
toms, were  often  at  a  lofs  how  to  find  out  the  fafts 
and  principles,  according  to  which  they  were  bound 
to  decide.  They  were  obliged  in  dubious  cafes 
to  call  a  certain  number  of  old  men,  and  to  lay 
the  cafe  before  them,  that  they  might  inform  them 
what  was  the  practice  or  cuftom  with  regard  t  j  the 
point.  This  was  called  Enquefie  far  t  cur  be.  Du 
Cange,  voc.  Turba,  The  effeds  of  the  revival  of 
the  Roman  jurifprudence  have  been  explained  by 
M,  deMontefquieu,  liv.  xxviii.  c.  42.  and  by  Mr. 
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Hume,  Hill,  of  England,  vol.  ii.  p.  441.  I  have 
adopted  many  of  their  ideas.  Who  can  pretend  to 
review  any  fubjedt  which  fuch  writers  have  confider- 
ed,  without  receiving  from  them  light  and  informa- 
tion ?  At  the  fame  time  I  am  convinced  that  the 
knowledge  of  the  Roman  law  was  not  fo  entirely 
loft  in  Europe  during  the  middle  ages,  as  is  com- 
monly believed.  My  fubjedt  does  not  require  me 
to  examine  this  point.  Many  ftriking  fadls  with 
regard  to  it  are  colle6ted  by  Donato  Antonio 
d'Afti  Dair  Ufo  e  autorita  della  ragione  civile  nelle 
provincie  dell'  Imperio  Occidentale.  Nap.  1751- 
2  vol.  8vo. 

That  the  civil  law  is  intimately  connected  with 
the  municipal  jurifprudence  in  feveral  countries  of 
Europe,  is  a  faft  fo  well  known,  that  it  needs  no 
illuitration.  Even  in  England,  where  the  common 
law  is  fuppofed  to  form  a  fyftem  perfedly  diftindt 
from  the  Roman  code,  and  although  fuch  as  ap- 
ply in  that  country  to  the  ftudy  of  the  common  law 
boaft  of  this  diftindtion  with  fome  degree  of  afFe(5la- 
tion,  it  is  evident  that  many  of  the  ideas  and  maxims 
of  the  civil  law  are  incorporated  into  the  Englifli  ju- 
rifprudence. This  is  well  illuftrated  by  the  inge- 
nious and  learned  author  of  Obfervations  on  the 
Statutes,  chiefly  the  more  ancient.  2d  edit.  p.  66i 

NOTE  XXVL     Sect.  I.  p.  82.  [CC], 

The  whole  hiftory   of  the  middle  ages  makes 
•    it  evident,  that  war  was  the  fole  profefTion  of  gen- 
tlemen, and  the  only  objedl  attended  to  in  their 

education. 
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education.  Even  after  fome  change  in  manners 
began  to  take  place,  and  the  civil  arts  of  life  had 
acquired  fome  reputation,  the  ancient  ideas  with 
refpedt  to  rhe  accomplilhments  neceflary  for  a  per- 
fonof  noble  birth,  continued  long  in  force.  In  the 
Memoires  de  Fleuranges,  p.  9,  &c.  we  have  an  ac- 
count of  the  youthful  exercifes  and  occupations  of  . 
Francis  L  and  they  are  altogether  martial  and  athle- 
tick.  That  father  of  letters  owed  his  relifli  for  them, 
not  to  education,  but  to  his  own  good  fenfe,  and 
good  tafte.  The  manners  of  the  fuperior  order  of 
ecclefiafticks  during  the  middle  ages,  furniQi  the 
ftrongell  proof  that  the  diflinflion  of  profcffions  was 
hardly  known  in  Europe.  The  functions  and  cha- 
radler  of  the  clergy  are  obvioufly  very  different 
from  thofe  of  laymen ;  and  among  the  inferior  or- 
ders of  churchmen,  this  conftituted  a  diftinct  cha- 
radler  feparaie  from  that  of  other  citizens.  But  the 
dignified  ecclefiafticks,  who  were  frequently  of  noble 
birth,  were  above  tuch  a  diftindtion  ;  they  retained 
the  idea  of  what  belonged  to  them  as  gentlemen, 
and  in  fpite  of  the  decrees  of  Fopes^  or  the  canons 
of  councils,  they  bore  arms,  led  their  vafTals  to  the 
field,  and  fought  at  their  head  in  battle.  Among 
them  the  priefthood  was  fcarcely  a  feparate  profef- 
fion ',  the  military  accomplifliments  which  they 
thought  effential  to  them  as  gentlemen,  v^^ere  cul- 
tivated  *,  the  theological  Icience,  and  pacifick  vir- 
tues fuitable  to  their  fpiritual  fundlion,  were  ne- 
gledled  and  defpifed. 

As  foon  as  the  fcience  of  law  became  a   labo- 
rious ftudy,  and  the  practice  of  it  a  feparate  pro- 
VoL.  I.  C  c  feffion. 
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felTion,  fuch  as  rofe  to  eminence  in  it  obtained  ho* 
nours  formerly  appropriated  tofoldiers.  Knighthood 
was  the  moPc  lUuftrious  mark  of  diftindlion  during 
feveral  ages,  and  conferred  privileges  to  which  rank 
or  birth  alone  were  not  entitled.    To  this  high  dig- 
nity perfons   eminent  for  their  knowledge  of  law 
were  advanced,  and  by  that,  were  placed  on  a  level 
with  thofe  whom  their  military  talents  had  render- 
ed confpicuous.     Miles  Juftitia^    Miles  Literatus 
became  common  titles.     Matthew  Paris  mentions 
fuch  knights  as  early  as  A.D.  1251.     If  a  judge 
attained  a  certain  rank  in  the  courts  of  juflice,  that 
alone  gave  him  a  right  to  the  honour  of  knight- 
hood.    Pafquier  Recherches,  liv.  xi.  c.  16.  p.  130. 
Difiertations  hiftoriques  fur  la  Chevalerie  par  Ho- 
nore  de  Sainte  Marie,  p.  164,  ^c.     A  profeffion 
that  led  to  offices,  which  ennobled   fuch  as  held 
them,  grew  into  credit,  and  the  people  of  Europe 
became  accuftomed  to  fee  men  riie  to  eminence  by 
eivilas  well  as  military  talents.-' 
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NOTE  XXVIL     Sect.  L  p.  86.  [DDJ. 

^     The  chief  intention  of  thefe  notes,  was  to  bring 
"^at  once  under  the  view  of  my  readers,  fuch  fads 
and  circumftances   as  tend  to  illuftrate  or  confirm 
what  is  contained  in  that  part  of  the  hiftory  to 
which  they  rei  r.     Wiien    thefe   lay  fcattered   in 
•  many  different  authors,  and  were  taken  from  books 
"not  generally  known,  or  which  it  would  be  dif- 
agreeable  to  confult,  I  thought  it  would  be  of  ad- 
vantage to  colle6l  them  together.     But  when  every 
thing  neceffary  for  the  proof  or  illuftration  of  my 
narrative  or  reafoning  may  be  found  in  any  one 
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book  which  is  generally  known,  or  defcrves  to  he 
fo,  I  fhall  fatisfy  myleif  with  referring  to  it.  This 
is  the  cafe  with  relped  to  Chivalry.  Almoil  every 
fad  which  I  have  n:ientioned  in  the  text,  togethet* 
with  many  other  curious  and  inftrudtive  particulars 
concerning  this  fingular  inflitution,  may  be  found 
in  Mem.oires  fur  Tancienne  Clievalerie  confideree 
comme  une  eflablifTement  politique  &  miiicaire,  par.. 
M.  de  la  Curne  de  St,  Palaye, 

NOTE  XXVIII.  Sect.  L  p.  91.  [EE]. 

The  fubjedl  of  my  enquiries  does  not  call  me 
to  write  a  hiftory  of  the  progrefs  of  fcience.  The 
fads  and  obfervations  which  I  have  produced,  are 
fufficient  to  illuflrate  the  efFe6ls  of  its  progrefs 
upon  manners  and  the  ftate  of  fociety.  While 
fcience  was  altogether  extind  in  the  v/eftern  parts 
of  Europe,  it  was  cultivated  in  Conftantinople  and 
other  parts  of  the  Grecian  Empire.  But  the  fub- 
tile  genius  of  the  Greeks  turned  almoft  entirely  to 
theological  difputation.  The  Latins  borrowed 
that  fpirit  from  them,  and  many  of  the  controver- 
fies  which  ftili  occupy,  and  divide  theologians, 
took  their  rife  among  the  Greeks,  from  whom  the 
other  Europeans  derived  a  confiderable  part  of 
their  knowledge.  See  the  tcflimony  of  ^neas 
Sylvius  ap.  Conringium  de  antiq.  academicis,  p. 43. 
Hirtoire  literaire  de  France,  tom.  vii.  p.  113,  &c. 
tom.  ix.  p.  151,  Scc»  Soon  alter  the  Empire  cf 
the  Caliphs  was  eftablifned  in  the  Eaft,  fome 
iiluilrious  princes  arofe  among  them,  who  encou- 
raged fcience.  But  when  the  Arabians  turned  their 
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attention  to  the  literature  cultivated  by  the  ancierft 
Greeks  and  Romans,  thechafte  and  corred  tafteof 
their  works  of  genius  appeared  frigid  and  unani- 
mated  to  a  people  of  a  more  warm  imagination. 
It  was  impoflible  for  them  to  admire  the  poets  and 
hiftorians  of  Athens,  or  of  Rome.  But  they  were 
fenfible  of  the  merit  of  their  philofophers.  The 
operations  of  the  intelled  are  more  fixed  and  uni- 
form than  thofe  of  the  fancy  or  tafte.  Truth 
makes  an  imprelTion  nearly  the  fame  in  every 
place  •,  the  ideas  of  what  is  beautiful,  elegant,  or 
fublime,  vary  in  different  climates.  The  Arabi- 
ans, though  they  negledted  Homer,  tranflated  the 
mofl  eminent  of  the  Greek  philofophers  into  their 
own  language  ;  and,  guided  by  their  precepts  and 
difcoveries,  applied  themfelves  with  great  ardour 
to  the  Iludy  of  geometry,  aftronomy,  medicine, 
dialedlics,  and  metaphyfics.  In  the  three  former 
they  made  confiderable  and  ufeful  improvements, 
which  have  contributed  not  a  little  to  advance 
thofe  fciences  to  that  high  degree  of  perfection 
which  they  have  attained.  In  the  two  latter,  they 
chofe  Ariflotle  for  their  guide,  and  refining  on  the 
fubtle  and  diilinguifhing  fpirit  which  characterizes 
his  philofophy,  they  rendered  it  altogether  frivo- 
lous or  unintelligible.  The  fchools  edablifhed 
in  the  Eaft  for  teaching  and  cultivating  thefe  fci- 
ences, were  in  high  reputation.  They  communi- 
cated their  love  of  fcience  to  their  countrymen, 
who  conquered  Afia  and  Spain  •,  and  the  fchools 
inftituted  there  were  little  inferior  in  fame  to  thofe 
in  the  Eaft.  Many  of  the  perfons  who  diftin- 
guilhed  themfelves  by  their  proficiency  in  fcience 
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in  the  twelfth  and  thirteenth  centuries,  were  educat- 
ed among  the  Arabians.  Bruckerus  colleds  many 
infta.nces  of  this,  Hiftor.  Philof.  v.  iii.  p.  681,  &c. 
Almoft  all  the  men  eminent  for  fcience  during  fe- 
veral  centuries,  were  in{tru6led  in  the  philofophy 
of  the  Arabians.  The  firft  knowledge  of  the  Arif- 
totelian  philofophy  in  the  middle  ages,  was  acquir- 
ed by  tranflations  of  his  works  out  of  the  Arabick. 
The  Arabian  commentators  were  deemed  the  mod 
fkilful  and  authentick  guides  in  the  fludy  of  his 
fyflcm.  Conring.  antiq.  acad.  Diff.  iii.  p.  95,  &c. 
Supplem.  p.  241,  Sic.  Murat.  antiquit.  Ital,  vol. 
iii.  p.  932,  &c.  From  them  the  Schoolmen  de- 
rived the  genius  and  principles  of  their  philofophy, 
which  contributed  fo  much  to  retard  the  progrefs 
of  true  fcience. 

The  eflablifhment  of  Colleges  or  Univerfities 
is  a  remarkable  sra  in  literary  hiftory.  The 
fchools  in  cathedrals  and  monaftcries  confined 
themfelves  chiefly  to  the  teaching  of  grammar. 
There  were  only  one  or  two  mailers  employed  in 
that  office.  But  in  colleges,  profeflbrs  were  ap- 
pointed to  teach  all  the  different  parts  of  fcience. 
The  courfe  or  order  of  education  was  fixed.  The 
time  that  ought  to  be  allotted  to  the  ftudy  of  each 
fcience  was  afcertained.  A  regular  form  of  trying 
the  proficiency  of  fludents  was  prefcribed;  and 
academical  titles  and  honours  were  conferred  on 
fuch  as  acquitted  themfelves  with  approbation. 
A  good  account  of  the  origin  and  nature  of  thefe 
is  given  by  Scb.  Bacmeiflerus  Anriquitates  Rofio- 
ichienfesj  five,  HiftoriaUrbis  &  Academise  Roftoch. 
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ap.  Monumenta  inedita  Rer.  Germ,  per  E.  J.  de 

Weliphalen,  vol  iii.  p.  781.  Lipf.  i74^\  The 
firft  obfcure  mention  of  thele  academical  degrees 
in  the  Univerfity  of  Paris  (from  which  the  other 
univerfitics  in  Europe  have  borrowed  mod  of  their 
cuftoms  and  inftitutions)  occurs  A.  D.  1215, 
Crevicr.  hid.  de  I'univ.  de  Paris,  torn.  i.  p.  296, 
&c.  They  were  completely  eilablifhed  A.  D.  1231. 
lb.  248.  It  is  iinneceiTary  to  enumerate  the  feveral 
privileges  to  which  batcheiors,  mailers,  and  doc- 
tors v/ere  entitled.  One  circumflance  is  fufficient 
to  demonftraie  the  high  degree  of  eftimation  in 
•which  they  were  held.  Dodors  in  the  different 
faculties  contended  with  knights  for  precedence, 
and  the  difpute  was  terminated  in  many  inflances 
by  advancing  the  former  to  the  dignity  of  knight- 
hood, the  high  prerogatives  of  which  I  have 
mentioned.  It  was  even  aflerted,  that  a  do<^or 
had  a  right  to  that  title  without  creation.     Bar- 

tolus  taught doftorem  adlualiter  regentem  in 

jure  cjviii  per  decennium  effici  militem-  ipfo  faflq. 
Honore  de  St.  Marie  DifTert.  p.  165.  This  was 
called  Chevalerie  de  ledures,  and  the  perfons  ad- 
vanced to  that  dignity,  milites  Clerici.  Thefe  new 
eflablirnments  for  education,  together  with  the 
^extraordinary  honours  conferred  on  learned  men, 
greatly  increafed  the  number  of  fcholars.  In  the 
year  1262,  there  were  ten  thoufand  ftudents  in 
the  univerfity  of  Bologna;  and  it  appears  from 
the  hillory  ot  that  univerfity,  that  law  was  the 
only  fcience  taught  in  it  at  that  time.  In  the  year 
1340,   there  were  thirty  thoufand  in  the  univerfity 
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of  Oxford.  Speed's  Chron,  ap.  Anderfon's  Chro- 
nol.  Deduction  of  Commerce,  vol.  i.  p.  172.  In 
the  fame  century,  ten  thoufand  perfons  voted  in  a 
queftion  agitated  in  the  univerfity  of  Paris  ;  and  as 
graduates  alone  were  admitted  to  that  privilege,  the 
number  of  itudents  mail  have  been  vaflly  great. 
Velly  Hid.  dc  France,  torn.  xi.  p.  147.  There 
were  indeed  few  univerfities  in  Europe  at  that  time ; 
but  fuch  a  number  of  fludents  may  neverthclefs  be 
produced  as  a  proof  of  the  extraordinary  ardour 
with  which  men  turned  to  the  fludy  of  fcience  in 
thofe  ages  ;  it  Ihows  likev/ife  that  they  already  be- 
gan to  confider  other  profeflions  than  that  of  a  foU 


dier  as  honourable  and  ufefuh 
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NOTE   XXIX.     Sect.L  p.  93.  [FF].      ^ 

The  great  variety  of  fubjefls  which  I  have  en- 
deavoured to  illuftrate,  and  the  extent  of  this  upon 
which  I  now  enter,  will  juftify  my  adopting  the 
words  of  M.  de  Montefquieu,  when  he  begins  to 
treat  of  commerce.  "  The  fubjedt  which  follows 
*'  would  require  to  be  difcufled  more  at  large ; 
"  but  the  nature  of  this  work  does  not  permit  it. 
"  I  wifh  to  glide  on  a  tranquil  ilream  j  but  I  am 
*^  hurried  along  by  a  torrent." 


Many  proofs  occur  in  hiflory  of  the  little  inter- 
courfe  between  nations  during  the  middle  ages. 
Towards  the  clofe  of  the  tenth  century,  Count 
Bouchard  intending  to  found  a  monaflery  at  St. 
Maur  des  Fofies,  near  Paris,  applied  to  an  abbot 
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of  Clugny  in  Burgundy,  famous  for  his  fanflity, 
intreating  him  to  conduv5l  the  monks  thither.     The 
lano^uage  in   which  he  addreffed  that  holy  man  is 
fmgular  :  He  tells  him,   that  he  had  undertaken 
the  labour  of  fuch  a  great  journey  •,  that  he  was 
fatigued  with  the  length  of  it,  therefore  hoped  to 
obtain  his  requeft,  and  that  his  journey  into  fuch 
adiilant  country  fhould  not  be  in  vain.     The  an- 
fwer  of  the  abbot  is  ftill  more  extraordinary  :  He 
refufed  to  comply  with  his  defire,  as  it  would  bq 
extremely  fatiguing  to  go  along  with  him  into  a 
ilrange   and   unknov/n   region.      Vita   Burchardi 
venerabilis  Ccmitis    ap.  Bouquet  Rec.  des  Hift. 
vol.  X.  p    251.     Even  fo  late  as  the  beginning  of 
the  twelfth  century,  the  monks  of  Ferrieres  in  the 
diocefe  of  Sens  did  not  know  that  there  was  flich> 
a  city  as  Tournay  in  Flanders  •,   and  the  monks 
of  St.  Martin    of  Tpurnay    were  equally  unac* 
quainted  with  the  ficuation  of  Ferrieres.     A  tranl^ 
adlion  in  which  they  were  both  concerned,  made 
it  necefTary  for    them  to  have   fome   intercourfe,< 
The  mutual  intereft  of  both  monafteries  prompted 
^ach  to  find  out  the  fituatioo  of  the  other.     After 
a  long  fearch,  which  is  particularly  defcribed,  the 
difcovery  was  made    by  accident.      Herimannus 
Abbas  de  Reflauratione  St.  Martini  Tornacenfis 
ap.  Dacher.   Spicel.  vol.  xii.  p.  400.     The  igno- 
rance of  ._,the  middle  ages  with  refpecl  to  the  fitua- 
•     tjon  and  geography  of  remote  countries  was  ftijl 
ipore  remarkable.     The  mod  ancient  geographical 
,  <;hart  which  now  remains  as  a  monument  of  the 
Itate  of  that  fcience  in  Europe  during  the  middle 
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^ges,  is  found  in  a  manufcript  of  the  Chroniqne 
de  St.  Denys.  There  the  three  parts  of  the  earth 
then  known  are  fo  reprefented,  that  Jerufalem  is 
placed  in  the  middle  of  the  globe,  and  Alexandria 
appears  to  be  as  near  to  it  as  Nazareth.  Mem.  de 
TAcad.  des  Belles  Lettres,  torn.  xvi.  p.  185. 
There  feems  to  have  been  no  inns  or  houfes  of 
entertainment  for  the  reception  of  travellers  during 
the  rrjiddle  ages.  Murat.  Antiq.  Ital.  vol.  iii. 
p.  581,  &c.  This  is  a  proof  of  the  little  inter- 
courfe  which  took  place  between  different  nations. 
A.mong  people  whofe  manners  are  fimple,  and 
who  are  feldom  vifited  by  ftrangers,  hofpitality  is 
a  virtue  of  the  firft  rank.  This  duty  of  hofpitality 
was  fo  necefTary  in  thap  ftate  of  fociety  which  took 
place  during  the  middle  ages,  that  it  v/as  not 
confidered  as  one  of  thpfe  virtues  which  men  may 
pradlife  or  not,  according  to  the  temper  of  their 
ipinds,  and  the  generofity  of  their  hearts,  Hof- 
pitality was  enforced  by  llatutes,  and  fuch  as 
ncgledted  this  duty  were  liable  to  punilhment. 
Qtiicunque  Jiofpiti  yenienti  ledum,  aut  focum 
negaverit,  trlum  folidorum  inlatione  muldletur. 
Leg.  Burgund.  tit.  xxxviii.  §1.  Si  quis  homini 
aliquo  pergenti  in  itinere  manfionem  vetaverit 
lexaginta  folidos  componat  in  publico.  Capitul, 
lib.  vi.  §  b2.  This  increafe  of  the  penalty,  at  a 
period  fo  long  after  that  in  which  the  laws  of  the 
Burgundians  were  publifhed,  and  when  the  llarc 
of  fociety  v/as  much  improved,  is  very  remark- 
able. Other  laws  of  the  fame  purport  are  col- 
U£tci  by  Jo.  Fred.  Polac.  Syllcma  Jurifprud.  Ger- 
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jmanicae,  Lipf.  1733.  p.  TS*  The  lav/s  of  the 
Slavi  were  more  rigorous  than  any  that  he  men» 
tions  •,  they  ordained,  "  that  the  moveables  of  an 
inhofpitable  perfon  fhould  be  confifcated,  and  his 
houfe  burnt.  They  were  even  fo  folicitous  for 
the  entertainment  of  ftrangers,  that  they  permitted 
the  landlord  to  Ileal  for  the  fupport  of  his  gueft." 
Quod  nodu  furatus  fueris,  eras  appone,  hofpiti- 
bus.  Rerum  Mecleburgicar,  lib.  viii.  a  Mat.  Jo. 
Beehr.  Lipf.  J  751.  p.  50.  In  confequence  of 
thefe  laws,  or  of  that  ftate  of  fociety  which  made 
^it  proper  to  enafl  them,  hofpitality  abounded 
while  the  intercourfe  among  men  was  inconfider- 
able,  and  fecured  the  llranger  a  kind  reception 
under  every  roof  where  he  chofe  to  take  (heker. 
This,  too,  proves  clearly,  that  the  intercourfe 
among  men  was  rare,  for  as  Ibon  as  this  increafed, 
what  was  apleafure  became  a  burden,  and  the  en- 
tertaining of  travellers  was  converted  into  a  branch 

of  commerce, 

< 

But  the  laws  of  the  middle  ages  afford  a  proof 
flill  more  convincing  of  the  fmall  intercourfe  be* 
tween  different  nations.  The  genius  of  the  Feudal 
fyflem,  as  well  as  the  fpirit  of  jealoufy  which 
always  accompanies  ignorance,  concurred  in  dif- 
couraging  ftrangers  from  fettling  in  any  country. 
If  a  perfon  removed  from  one  province  in  a  king- 
dom to  another,  he  was  bound  within  a  year  and 
day  to  acknowledge  himfelf  the  vafial  of  the 
baron  in  whole  eftate  he  fettled  \  if  he  neglefted 
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to  do  fo,  he  became  liable  to  a  penalty  ♦,  and  if 
at  his  death  he  negledied  to  leave  a  certain  legacy 
to  the  baron  within  whofe  territory  he  refided, 
all  his  goods  were  confifcated.  The  hardlliip? 
impofed  on  foreigners  fettling  in  a  ftrange  country, 
were  ilill  more  intolerable.  In  more  early  times, 
the  fuperior  lord  of  any  territory  in  which  a  fo- 
reigner fettled,  might  feize  his  perfon,  and  reduce 
him  to  fervitude.  Very  flriking  inftances  of  this 
occur  in  the  hiftory  of  the  middle  ages.  The 
cruel  depredations  of  the  Normans  in  the  ninth 
century,  obliged  many  inhabitants  of  the  maritime 
provinces  of  France  to  fly  into  the  interior  parts 
of  the  kingdom.  But  iniiead  of  being  received 
with  that  humanity  to  v/hich  their  wretched  con- 
dition entitled  them,  they  were  reduced  to  a  ftate 
of  fervitude.  Both  the  civil  and  ecclefiaftical 
powers  found  it  neceffary  to  interpoie,  in  order  to 
put  a  flop  to  this  barbarous  pradlice.  PotgielTer. 
de  Statu  Servor.  lib.  i,  c.  i,  §  i6.  In  other  coun- 
tries, the  laws  permitted  the  inhabitants  of  the 
maritime  provinces  to  reduce  fuch  as  were  ihip- 
wrecked  on  their  coaft  to  fervitude.  Ibid.  §  17. 
This  barbarous  cuftom  prevailed  in  many  countries 
of  Europe.  The  practice  of  feizing  the  goods  of 
perfons  who  had  been  fhipwrecked,  and  of  con- 
fifcating  them  as  the  property  of  the  lord  on  whofe 
manor  they  were  thrown,  feems  to  have  been 
iiniverfal.  De  Wellphalen  Monum.  inedita  Rer. 
Germ.  vol.  iv.  p.  907,  &c.  et  Du  Cange,  voc. 
l^aganum^  Beehr.  Rer.  Mecleb.  lib.  p.  512.  Among 
the  ancient  Welfii,  three  forts  of  perfons,  a  mad- 

man. 
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man,  a  firanger,  and  a  leper,  might  be  killed  with 
impunity.  Leges  Hoel  Dda,  quoted  in  Obfervat. 
on  the  Statutes,  chiefly  the  more  ancient,  p.  22. 
M.  de  Lauriere  produces  feveral  ancient  deeds 
which  prove  that  in  different  provinces  of  France, 
flrangers  became  the  flaves  of  the  lord  on  whofe 
lands  they  fettled.  Glofiaire  du  Droit  Francois, 
Art.  Auhdne^  p.  92.  Beaumanoir  fays,  "  that 
there  are  feveral  places  in  France,  in  which  if  a 
i^ ranger  fixes  his  refidence  for  a  year  and  day,  he 
becomes  the  (lave  of  the  lord  of  the  manor."  Couft. 
deBeauv.  ch.  45.  p.  254.  As  a  praclice  fo  con-. 
trary  to  humanity  could  not  fubfift,  the  fuperior 
lords  found  it  neceflary  to  reft  fatisfied  with  levy- 
ing certain  annual  taxes  from  aliens,  or  impofing 
upon  them  fome  extraordinary  duties  or  fervices. 
But  when  any  ftranger  died,  he  could  not  convey 
his  effeds  by  will ;  and  all  his  real  as  well  as 
perfonal  eftate  fell  to  the  King,  or  to  the  lord  of 
the  barony,  to  the  exclufion  of  his  natural  heirs. 
This  is  termed  in  France  Droit  d'Aubaine.  Pref, 
de  Laurier.  Ordon.  tom.  i.  p.  15.  Bruflel.  torn.  ii. 
p.  944.  Du  Cange,  voc.  Alhani*  Pafquier  Recher- 
ches,  p.  367.  This  pradlice  of  confifcating  the 
effecls  of  ftrangers  upon  their  death  w^as  very  an- 
cient. It  is  mentioned,  though  very  obfcurely, 
in  a  law  of  Charlemagne,  A.  D.  813.  Capitul. 
BaIuz.  p.  507.  §  5.  Not  only  perfons  who  were 
born  in  a  foreign  country  were  fubjed  to  the 
Droit  d'Aubaine,  but  in  fome  countries  fuch  as 
removed  from  one  diocefe  to  another,  or  from  the 
lands  of  one  baron  to  another,     Bruflel.  vol.  ii. 

p.  947* 
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p.  947.  949.  It  is  hardly  pofTible  to  conceive 
any  law  more  unfavourable  to  the  intercourfe  be- 
tween nations.  Something  fimilar  to  it,  however, 
may  be  found  in  the  ancient  laws  of  every  king- 
dom  in  Europe.  With  refpecl  to  Italy,  fee  Murat. 
Ant.  vol.  ii.  p.  14.  It  is  no  fmall  difgrace  to  the 
French  jurifprudence,  that  this  barbarous,  inhof- 
pirable  cuftom  fhoiild  flill  remain  in  a  nation  fo 
highly  civilized. 

The  confufion  and  outrage  which  abounded 
under  a  feeble  form  of  government,  incapable  of 
framing  or  executing  falutary  laws,  rendered  the 
communication  between  the  different  provinces 
of  the  fame  kingdom  extremely  dangerous,  •  It 
appears  from  a  letter  of  Lupus,  abbot  of  Fer- 
rieres,  in  the  ninth  century,  that  the  highways 
were  fo  much  infefled  by  banditti,  that  it  was 
necefTary  for  travellers  to  form  themfelves  into 
companies  or  caravans,  that  they  might  be  fafc 
from  the  alTaults  of  robbers.  Bouquet  Recueil 
des  Hid.  vol.  vii.  p.  515.  The  numerous  regu- 
lations publiihed  by  Charles  the  Bald  in  the  fame 
century,  difcover  the  frequency  of  thefe  diforders; 
and  fuch  a6ls  of  violence  were  become  fo  com- 
nion,  that  by  many  they  were  hardly  ccnfidered 
as  criminal.  For  this  reafon  the  inferior  judges 
called  Centenarii  were  required  to  take  an  oath, 
that  they  would  neither  commit  any  robbery  them- 
felves, nor  protedl  fuch  as  were  guilty  of  that 
crime.  Capitul.  edit.  Baluz.  voL  li.  p.  6^.  6S. 
The  hiftorians  of  the  ninth  and  tenth  centuries 

give 
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give  pathetic  defcriptions  of  thele  diforders.    Some 
remarkable  paiTages  to  this  purpofe  are  collected  by 
Mat.  Jo.  Betrh.  Rer.  Mecleb,  lib.  viii.  p.  603.  They 
became  lb  frequent  and  audacious,  that  the  autho- 
rity of  the  civil  magiPi;rate  was  unable  to  reprefs 
them.     The  ecclefiaflical  jurifdidion  was  called  in 
to  aid  it.     Councils  were  held  with  great  folemni- 
ty,  the  bodies  of  the  faints  were  brought  thither, 
and  in  prefence  of  their  facred  reliques,  anathemas 
were  denounced  againfi;  robbers,  and  other  viola- 
tors of  the  publick  peace.     Bouquet  Recueil  des 
Hift.  torn.  x»  p.  060.  431.  ^^6.  One  of  thefe forms 
of  excommunication  iiTued  A.  D.  ^SS^  is  ftill  pre- 
ferved,  and  is  fo  finguiar,  and  compofed  with  elo- 
quence of  fuch  a  peculiar  kind,  that  it  will  not  per- 
haps be  deemed  unworthy  of  a  place  here.     After 
the  ufual  introduction,  and  mentioning  the  out- 
rage which  gave  occafion  to  the  anathema,  it  runs 
thus  J  "  Obtenebrelcant  ocuii  veftri,  qui  eoncupi- 
verunti  arefcant  manus,  quae  rapuerunt,  debiliten- 
tur  omnia  membra,  quse  adjuverunt.     Semper  la- 
boretis,  nee   requiem   inveniatis,  fruduque  veitri 
laboris  privemini.     Formidetis,  &  paveatis,  a  facis 
perfequentis,  &  non  perfequentis  hodis,  ut  tabe- 
fcendo  denciatis.     Sit  portio  veflra  cum  Juda  tra- 
ditore    Domini,    in   terra  mortis  et  tenebrarum  ;■ 
donee  corda  veftra  ad  fatisfacftionem  plenam  con- 

vertantur. Ne  cefient  a  vobis  has  maledi6liones, 

fcelerum  veftrorum  perfecutrices,  quamdiu  per- 
manebitis  in  peccato  pervafionis.  Amen,  Fiat, 
Fiat."  Bouquet.  lb.  p.  517, 

NOTE 
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NOTE  XXX.     Sect.  I.  p.  98.    [GG]. 

With  refpcd    to  the    progrefs    of  commerce 
which  I  have  defcribed,  p.  93,  &c.  it  may  be  ob- 
ferved  that  the  Italian  flates  carred  on  Ibme  com- 
merce  with  the  cities    of  the  (^i-eek  empire,    as 
early  as  the  age  of  Charlemagne,   and   imported 
into  their  own  country  the  rich  commodities  of 
the  eaft.     Murat.  Antiq.  Ital.  vol,  ii.  p.  882.     In 
the  tenth  century,  the  Venetians   had  opened  a 
trade  with  Alexandria  in  Egypt.     Ibid.     The  in- 
habitants of  Amaiphi   and  Pifa  had  likewife  ex- 
tended their  trade  to  the  fame  ports.     Murat.  lb, 
p.   884,    885.      The  effeds  of  the  Crufades  in 
increafmg  the  wealth  and  commerce  of  the  Italian 
flates,    and  particularly    that  which  they   carried 
on  with  the  Eaft,  I  have  explained,  page  34th  of 
this  volume.     They  not  only  imiportcd  the  Indian 
commodities  from  thg  Eaft,  but  eilablifhed  manu- 
fadtures  of  curious  fabrick  in  their  own  country. 
Several  of  thefe  are  enumerated  by  M-uratori  in  his 
DiiTertations  concerning  the  ^r/j  and  the  weaving 
of  the  middle  ages.     Antiq.  Ital.  vol.  ii.  p.  349. 
399,     They  made  great  progrefs,    particularly  in 
the  manufacture    of  lilk,    which  had   long   been 
peculiar  to   the  eaflern  provinces  of  Afia.     Silk 
ftuffs  were  of  fuch  high  price  in  ancient  Rome, 
that  only  a  few  perfons  of  the  firft  rank  were  able 
to  purchafe  them.     Under  Aurelian,  A.  D.  270, 
a  pound  of  filk  was  equal  in  value  to  a  pound  of 
gold.     Abfit  ut  auro  fila  penfentur.     Libra  enini 
auri  tunc  libra  ferici  fuit.     Vopifcus  in  Aureliano. 

Juftinian, 
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Juftinian,  in  the  fixth  century,  introduced  the  art 
of  rearing  filk- worms  into  Greece,  which  rendered 
the  commodity  fomewhat  more  plentiful,  though 
ftill  it  was  of  fuch  great  value,  as  to  remain  an 
article  of  luxury  or  magnificence,  referred  only 
for  perlbns  of  tife  firfl:  order,  or  for  publick  fo- 
lemnities.  Roger  I.  King  of  Sicily,  about  the 
year  1130,  carried  off  a  number  of  artificers  in 
the  filk  trade  from  Athens,  and  fettling  them  in 
Palermo,  introduced  the  culture  of  filk  into  his 
kin£!:dom,  from  which  it  was  communicated  to 
oLher  parts  of  Italy.  Gianon.  Hift.  of  Naples, 
b  xi.  c.  7.  This  feems  to  have  rendered  filk  io 
common,  that  about  the  middle  of  the  fourteenth 
century,  a  thoufand  citizens  of  Genoa  appeared  in 
one  procelTion  clad  in  filk  robes.  Sugar  is  like- 
wife  a  produdlion  of  the  Eafl:.  Some  plants  of 
the  fugar-cane  were  brought  from  Afia  •,  and  the 
firft  attempt  to  cultivate  them  in  Sicily  was  made 
about  the  middle  of  the  twelfth  century.  From 
thence  they  were  tranfplanted  into  the  fouthern 
provinces  of  Spain.  From  Spain  they  were  car- 
ried to  the  Canary  and  Madeira  ifles,  and  at 
length  into  the  new  world.  Ludovico  Guicciar- 
dini,  in  enumerating  the  goods  imported  into 
Antwerp,  about  the  year  1500,  mentions  the  fugar 
which  they  received  from  Spain  and  Portugal  as 
a  confiderabie  article.  He  defcribes  that  as  the 
produ6l  of  the  Madeira  and  Canary  iflands.  Def- 
critt.  de  Pacfi  Bafll,  p.  180,  181.  The  fu- 
gar-cane  was  introduced  into  the  Weft-Indies 
before  that  time,   but  the  cultivation  of  it  was 

not 
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not  fo  confiderable  as  to  furnifh  an  article  in  com- 
merce. In  the  middle  ages,  though  fugar  was  not 
raifed  in  fuch  quantities,  or  employed  for  fo  many 
purpofes,  as  to  become  one  of  the  common  necef- 
faries  of  life,  it  appears  to  have  been  a  confiderable 
article  in  the  commerce  of  the  It'-lian  ftates. 

These  various  commodities  with  which  the  Ita- 
lians furnifned  the  other  nations  of  Europe,  pro- 
cured them  a  favourable  reception  in  every  king- 
dom. They  were  eftablifhed  in  France  in  the  thir- 
teenth century  with  moll  extenfive  immunities. 
They  not  only  obtained  every  indulgence  favour- 
able to  their  commerce,  but  perfonal  rights  and 
privileges  were  granted  to  them,  which  the  natives 
of  the  kingdom  did  not  enjoy.  Ordon.  torn.  iv. 
p.  668.  By  a  fpecial  provifo^  they  were  exempted 
from  the  droit  d'aubaine.  Ibid.  p.  670.  As  the 
Lombards  engroffed  the  trade  of  every  kingdom 
in  which  they  fettled^  they  became  mailers  of  its  / 
cafh.  Money  of  courfe  was  in  their  hands  not 
only  a  fign  of  the  value  of  their  commodities,  but 
became  an  objedl  of  commerce  itfelf.  They  dealt 
largely  as  bankers.  In  an  ordonance,  A.  D,  1295, 
we  find  them  ftiled  mer  cat  ores  and  camp  fores.  They 
carried  on  this  as  well  as  other  branches  of  their 
commerce  with  fomewhat  of  that  rapacious  fpiric 
which  is  natural  to  monopolizers  who  are  not  re* 
flrained  by  the  concurrence  of  rivals.  An  abfurd 
opinion,  which  prevailed  in  the  middle  ages,  was, 
however,  in  fome  meafure,  the  caufe  of  their  ex- 
orbitant demands,  and  may  be  pleaded  in  apology 
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for  diem.     Commerce  cannot  be  carried  on  v/itft 
advan-cagc,  unlefs  the  perfons  who  lend  a  lam  are 
allowed  a   certain  premium  for  the  uie  of   their 
money,    as   a   compeniation  for  the   riilc   which 
they  run  in  permitting  another  to   trafiick   with 
their  ftock.     Tfi'is  premium  is  fixed  by  law  in  all 
commercial  countries,  and  is  called  the  legal  in- 
tereft  of  money.     But  the  Fathers  of  the  church 
prepofteroully  applied  the  prohibitions  of  ufury  in 
fcripture  to  the  payment  of  legal  intereft,  and  con- 
demned it  as  a  fm.     The  fchoolmen,  mi  (led  by 
Ariftocle,  whofe  fentiments  they  followed   impli- 
citly, and  without  examination,  adopted  the  fame 
error,  and  enforced,  it.     Blackftone's  Commentav- 
ries  on  the  laws  of  England,  vol.  ii.  p.  455-   Thus 
the  Lombards  found  themfelves  engaged  in  a  traf- 
fick  which  was  deemed  criminal  and  odious.    They 
were  liable  to  punifliment  if  deteded.    They  were 
not  fatisfied,  therefore,    with  that  moderate  pre- 
mium,   which  they  might  have   claimed  if  their 
trade  had   been  open    and   authorized    by    law. 
They  exaded  a  fum  proportional  to  the  danger 
and  infamy  of  a  difcovery.     Accordingly,  we  find 
that  it  was  ufual  for  them  to  demand  twenty  per 
cent,  for  the  ufe  of  money  in  the  thirteenth  cen- 
tury.   Murat.  Antiq.  Ital.  vol.  i.  p.  893.     About 
the  beginning  of  that  century,^   the  Countefs  of 
Flanders  was  obliged  to  borrow  money  in.order 
to  pay  her  hufband's  ranfom.     She  procured  the 
fum  requifite,    either  from  Italian  merchants    or 
from  Jews.     The  lowed  interefl  which  Ihe  paid 
to  them  was  above  twenty  per  cent,  and  fome  of 

them 
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them  exadled  near  thirty.    Martene  and  Durand. 
Thefaiir.  Anecdotorum,  vol.  i.  p.  886.     In   the 
fourteenth  century.  A;  D.  13 11,  Philip  IV.  fixed 
the  interefl:  which  might  be  legally  exaded  in  the 
fairs  of  Champagne  at  twenty  per  cent.    Ordonan. 
com.  i.  p.  484.     The  intereft  of  money  in  Aragon 
was  fomewhat  lower.     James  I.   A.  D.  1242,  fixed 
it  by  law  at  eighteen   per  cent.  Petr.  de  Marca. 
Marca  five  Limes  Hifpan.  app.  1433.     As  late  as 
the  year  1490,  it  appears  that  the  intereft  of  money 
in  Placentia,  was  at  the  rate  of  forty   per  cent. 
This  is  the  more  extraordinary,    becaufe  at  that 
time  the  commerce  of  the  Italian  States  was  be- 
come confiderable.  Memorie  Storiche  de  Piacenza, 
torn.  viii.  p.  E04.   Piac.  1760*     It  appears  from 
Lud.  Guicciardini,  that  Charles  V.   had  fixed  the 
rate  of  intereft   in   his   dominions   in   the   Low- 
Countries  at  twelve  per  cent,  and  at  the  time  when 
he  wrote  about  the  year  1560,  it  was  hot  uncom- 
mon to  exad  more  than  that  fum.     He  complain? 
of  this  as  exorbitant,  and  points  out  its  bad  effe(5ls 
both  on  agriculture  and  commerce.     Defcritt.  di 
Paefi  BafTi,  p.  172.     This  high  intereft  of  money, 
is  alone  a  proof  that  the  profits  on  commerce  were 
exorbitant. — The   Lombards    were   likewife  efta* 
blifhed  in  England  in  the  thirteenth  century,  and 
a  confiderable  ftreet  in  the  city  of  London  ftill 
bears  their  name.     They  enjoyed  great  privilege!?, 
and  carried  on  an  cxtenfive  commerce,  particularly 
as  bankers.     See  Anderfon's  Chronol.  Dedudtion, 
vol.  i.  p.  137.  160.   204.  231.  where  tlie  ftatutes 
or  other  authorities  which  confirm  this  are  quoted. 

D  d  2  But 


4C4  PROOFS  AND  ILLUSTRATIONS. 

But  the  chief  mart  for  Italian  commodities  was  at 
Bruges.  Navigation  was  then  fo  imperfefl:,  that  a 
voyage  between  the  Baltick  and  Mediterranean 
could  not  be  performed  in  one  fummer.  For  that 
reafon,  a  magazirie  or  ftorehoufe  half-way  between 
the  commercial  cities  in  the  north,  and  thofe  in 
Italy,  became  necefTary.  Bruges  was  pitched  upon 
as  the  moft  convenient  flation.  That  choice  in- 
troduced vaft  wealth  into  the  Low-Countries. 
Bruges  was  at  once  the  ftaple  for  Englifh  wool ; 
for  the  woollen  and  linen  manufadlures  of  the  Ne- 
therlands ;  for  the  naval  (lores,  and  other  bulky 
commodities  of  the  North  -,  and  for  the  Indian 
•  commodities,  as  well  as  domeftick  produdiona 
imported  by  the  Italian  States.  The  extent  of  its 
commerce  in  Indian  goods  with  Venice  alone,  ap- 
pears from  one  fadl.  In  the  year  13 18,  five  Ve- 
netian galeafles  laden  with  Indian  commodities 
arrived  at  Bruges,  in  order  to  difpofe  of  their  car- 
goes at  the  fair,  Thefe  galeafies  were  veflels  of 
very  confiderable  burden.  L.  Guic.  Defcritt.  di 
Paefi  BaiTi,  p.  174.  Bruges  was  the  greateft  em- 
porium in  all  Europe,  Many  proofs  of  this  oc- 
cur in  the  hiftorians  and  records  of  the  thirteenth 
and  fourteenth  centuries.  But  inflead  of  multi- 
plying quotations,  I  Ihall  refer  my  readers  to  An- 
derfon,  voL  i.  p.  12.  137.  213,  246,  &c.  The 
nature  of  this  work  prevents  me  from  entering  into 
any  long  details,  but  there  are  fome  detached  fads, 
v/hich  give  an  high  idea  of  the  wealth  both  of  the 
Flemilh  and  Italian  commercial  ilates.  The  Duke 
of  Brabant  contrafted  his  daughter  to  the  Black 
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Prince,  Ton  of  Edward  III.  of  England,  A.  D.  1 339, 
and  gave  her  a  portion  which  would  amount  to 
three  hundred  thoufand  pounds  of  our  prefent 
money.  Rymer's  Feeder  a,  vol.  v.  p.  113.  John 
Galeazzo  Vifconti  Duke  of  Milan  concluded  a 
treaty  of  marriage  hetween  his  daughter  and  Lionel 
Duke  of  Clarence,  Edward's  third  fon,  A.  D.  1367, 
and  granted  her  a  portion  equal  to  two  hundred 
thoufand  pounds  of  pur  prefent  money.  Rymer 
Feeder,  vol.  vi.  p.  547.     Thefe  exorbitant  fums  ^  . 

fo  far  exceeding  what  was  then  granted  by  the  moft 
powerful  monarchs,  and  which  appear  extraordi- 
nary even  in  the  prefent  age,  when  the  wealth  of 
Europe  is  fo  much  increafed,  mud  have  arifen  from 
the  riches  which  flowed  into  thefe  countries  from, 
their  extenfive  and  lucrative  commerce.  The  firlt 
fource  of  wealth  to  the  towns  fituated  on  the  Bal- 
tick  fea,  feems  to  have  been  the  herring- lilhery  ;  the 
llioals  of  herrings  frequenting  at  that  time  the  coafts 
of  Sweden  and  Denmark,  in  the  fame  manner  as 
they  now  refort  to  the  Britifh  coafts.  The  effedts 
of  this  filhery  are  thus  defcribed  by  an  author  of 
the  thirteenth  century.  The  Danes,  fays  he,  who 
were  formerly  clad  in  the  poor  garb  of  failors,  are 
now  clothed  in  fcarlet,  purple,  and  fine  linen.  For 
they  abound  with  wealth  flowing  from  their  an- 
nual fifhery  on  the  coaft  of  Schonen  -,  fo  that  all 
nations  refort  to  them,  bringing  their  gold,  filver, 
and  precious  commodities,  that  they  may  purchafe 
herrings,  which  the  divine  bounty  beftows  upon 
them.  Arnoldus  Lubecenfis  ap.  Conring.  de  Ur- 
bib*  German.  §  87, 
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The  Hanfeatick  league  is  the  mofl  powerful 
commercial  confederacy  known  in  hiftory.  Its  ori- 
gin towards  the  ciofe  of  the  twelfth  century,  and 
the  objeds  of  its  union,  b^g  defcribed  by  Knip- 
fcildt  Tradatus  Hiftorico -Politico  Juridicus  de  Ju- 
ribus  Civicat.  Imper.  lib.  i.  cap.  4.  Anderfon  has 
mentioned  the  chief  fadts  with  refpedt  to  their  com- 
mercial progrefs,  the  extent  of  the  privileges  which 
/  they  obtained  in  different  countries,  their  fuccefl'- 
ful  wars  with  feveral  monarchs,  as  well  as  the  fpirit 
and  zeal  with  which  they  contended  for  thofe  liber- 
ties and  rights  without  which  it  is  impolTible  to 
carry  on  commerce  to  advantage.  The  vigorous 
efforts  of  a  fociety  of  merchants  attentive  only  to 
commercial  objeds,  could  not  fail  of  difFufing  new 
and  more  liberal  ideas  concerning  juflice  and  order 
in  every  country  of  Europe  where  they  fettled. 

In  England,  the  progrefs  of  commerce  was  ex- 
tremely flow ;  and  the  caufes  of  this  are  obvious. 
During  the  Saxon  heptarchy,  England,  fplit  into 
many  petty  kingdoms,  which  were  perpetually  at 
variance  with  each  other,  expofed  to  the  fierce  in- 
curfions  of  the  Danes,  and  other  northern  pirates, 
and  funk  in  barbarity  and  ignorance,  was  in  no 
condition  to  cultivate  commerce,  or  to  purfue  any 
fyflem  of  ufeful  and  falutary  policy.  When  a 
better  profpcd  began  to  open  by  the  union  of  the 
kingdom  under  one  monarch,  (he Norman  conqueft 
look  place.  This  occafioned  fuch  a  violent  fhock, 
as  well  as  fuch  a  fudden  and  total  revolution  of 
property,  that  the  nation  did  not  recover  from  ;c 

during 
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during  feveral  reigns.  By  the  time  that  the  con- 
ilitution  began  to  acquire  fome  flabiiity,  and  the 
Englifli  had  fo  incorporated  with  their  conquerors 
as  to  become  one  people,  the  nation  engaged  with 
no  lefs  ardour  than  imprudence  in  ilipport  of  xheir 
iTionarch's  pretenfions  to  the  crown  of  France,  and 
long  wafted  its  vigour  and  genius  in  its  wild  ef- 
forts to  conquer  that  kingdom.  V/hen  by  ill  fuc- 
cels,  and  repeated  difappointments,  a  period  was 
at  laft  put  to  this  fatal  frenzy,  and  .the  nation  be- 
ginning to  enjoy  fome  repofe,  had  leifure  to  breathe 
and  to  gather  new  llrength,  the  deftrudliye  wars 
between  the  houfes  of  York  and  Lancafter  broke 
out,  and  involved  the  kingdom  in  the  word  of  all 
calamities.  Thus,  befides  the  common  obftruc- 
tions  of  commerce  occafioned  by  the  nature  of  the 
feudal  government,  and  the  ftate  of  manners  du- 
ring the  middle  ages,  its  progrefs  in  England  was 
retarded  by  peculiar  caufes.  Such  a  fuccedion  of 
events  adverfe  to  the  commercial  fpirit  was  fufficient 
to  have  checked  its  growth,  altho'JTjh  every  other 
circumftance  had  favoured  ip.  The  Engliih  were 
accordingly  one  of  the  laft  nations  in  Europe  who 
availed  themfelves  of  their  natural  commercial  ad- 
vantasres.  Before  the  reip-n  of  Edward  III.  all  the 
wool  of  England,  except  a  fmall  quantity  wrought 
into  coarfe  cloths  for  home  confui'ption,  was  fold 
to  the  Flemings  or  Lombards,  and  manufaflured 
i)y  them.  Though  Edward,  A.  D.  1326,  began 
to  allure  fome  of  the  Flemifti  weavers  to  fectje  in 
England,  it  was  long  before  the  Englifti  were  ca- 

D  d  4  pable 
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pable  of  fabricating  cloth  for  foreign  markets,  ani 
the  export  of  unwrought  wool  ftill  continued  to  be 
the  chief  article   of  their  commerce.     Anderfon 
paflim. — All  foreign  commodities  were  brought  in- 
to England  by  the  Lombard  or  Hanfeatick  mer- 
chants.    The  Englifh   ports  were  frequented  by 
Ihips  both  from  the  north  and  fouth  of  Europe,  and 
they  tamely  allowed  foreigners  to  reap  all  the  pro- 
fits arifing  from  the  fupply  of  their  wants.   The  firft 
commercial  treaty  of  England  on  record,  is  that  with 
^     Haquin  King  of  Norway,   A.  D.    1217.    Anderf. 
vol.  i.  p.  108.     But  they  did  not  venture  to  trade  in 
their  own  Ihips  to  the  Baltick  until  the  beginning 
of  the  fourteenth  century.  lb.  i^i.  It  was  after  the 
middle  of  the  fifteenth,  before  they  fent  any  fhip 
into  the  Mediterranean.    lb.  p.  177.     Nor  was  it 
Jong  before  this  period  that  their  vefTels  vifited  the 
ports   of  Spain  or  Portugal.     But  though  1  have 
pointed  out  the  flow  progrefs  of  the  Englifh  com- 
merce as  a  fa6l  little  attended  to,  and  yet  meriting 
confideration;  the  concourfe  of  foreigners  to  the 
ports  of  England,  together  with  the  communica- 
tion among  all  the  different  countries  in  Europe, 
which  went  on  increafing  from  the  beginning  of 
the  tvv'elfth  century,  is  fufficient  to  juftify  all  the 
obfervations  and  reafonings  in  the  text  concerning 
(  t*he  influence  of  commerce  on  the  ilate  pf  manners, 

and  of  fociety. 

NOTE  XXXL   Sect.  III.  p.  183.  [HHl. 

I  HAVE   nor  been  able  to  difqover  the  precife 
rnanner  in  which  the  Juftiza  was  appointed.  Among 
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the  claims  of  the  junta  or  union  formed  againft 
James  L  A.  D.  1264,  this  was  one;  that  the  King 
Ihould  not  nominate  any  perfon  to  be  Juftiza, 
without  the  confent  or  approbation  of  the  ricoS- 
hombres  or  nobles.  Zurita  Anales  de  Aragon, 
vol.  i.  p.  180.  But  the  King  in  his  anfwer  to  their 
remonftrance  afTerts,  "  that  it  was  eftablilhed  by 
immemorial  pradice,  and  was  conformable  to  the 
laws  of  the  kingdom,  that  the  King,  in  virtue  of 
his  royal  prerogative,  fhould  name  the  Juftiza." 
Zurita,  Ibid.  181.  Blanca,  6^6,  From  another 
pafTage  in  Zurita,  it  appears,  that  while  the  Ara- 
goneie  enjoyed  the  privilege  of  the  umon^  i.  e.  the 
power  of  confederating  againft  their  fovereign  as 
often  as  they  conceived  that  he  had  violated  any 
of  their  rights  and  im.munities,  the  Juftiza  was  not 
only  nominated  by  the  King,  but  held  his  ofEce 
djjring  the  King's  pleaiure.  Nor  was  this  pradlice 
attended  with  any  bad  effeds,  as  the  privilege  of 
the  union  was  a  fufficient  and  effedlual  check  to 
any  abufe  of  the  royal  prerogative*  But  when  the 
privilege  of  the  union  was  abolifhed  as  dangerous 
to  the  order  and  peace  of  fociety,  it  was  agreed 
that  the  Juftiza  ftiould  continue  in  office  during 
life.  Several  Kings,  however,  attempted  to  re- 
jBove  the  Juftizas  who  were  obnoxious  to  them,  > 
and  they  fometimes  fucceeded  in  the  attempt.  In 
order  to  guard  againft  this  encroachment,  which 
would  have  deftroyed  the  intention  of  the  inlii- 
tution,  and  have  rendered  the  Juftiza  the  depen- 
dant and  tool  of  the  crown,  inftead  of  the  guar- 
-j-  dian 
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dian  of  the  people,  a  law  was  enadled  in  the  Cortes, 
A.  D.  1442,  ordaining  that  the  Juftiza  fhould  con- 
tinue in  office  during  life,  and  fhould  not  be  re- 
moved from  it  unlefs  by  the  authority  of  the  Cortes. 
Fueros  &  Obfervancias  del  Reyno  de  Arag.  lib.  i. 
p.  '22.  By  former  laws  the  perfon  of  the  Juftiza 
had  been  declared  facred,  and  he  was  refponfible 
only  to  the  Cortes.  Ibid.  p.  15,  b.  Zurita  and 
Blanca,  who  both  publifhed  their  hiftories  while 
the  Juftiza  of  Aragon  retained  the  full  exercife  of 
his  privileges  and  jurifdi^tion,  have  neglected  to 
explain  feverai  circumftances  with  regard  to  the 
office  of  that  refpedlable  magiftrate,  becaufe  they 
addrefted  their  works  to  their  countrymen,  who 
were  well  acquainted  with  every  particular  con- 
cerning the  fundions  of  a  judge,  to  whom  they 
looked  up  as  to  the  guardian  of  their  liberties.  It 
is  vain  to  confuk  the  later  hiftorians  of  Spain, 
about  any  point,  with  refpedl  to  which  the  excel- 
lent hiftorians  whom  I  have  named  are  filent.  The 
ancient  conftitution  of  their  country  was  overturned, 
and  defpotifm  eftabliftied  on  the  ruin  of  its  liber- 
ties, when  the  writers  of  this  and  the  preceding 
century  compofed  their  hiftories,  and  on  that  ac- 
count they  had  little  curiofity  to  know  the  nature 
of  thofe  inftitutions  to  which  their  anccttors  owed 
the  enjoyment  of  freedom,  or  they  were  afraid  to 
defcribe  them  with  much  accuracy.  The  fpirit  with 
which  Mariana,  his  continuator  Miniana,  and  Fer- 
reras,  write  their  hiftories,  is  very  different  from 
that  of  the  two  hiftorians  of  Aragon,  from  whom 

I  have 
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I  have  taken  my  account  of  the  conftitntion  of  that 


kingdona. 


Two  circumfrances  concerning  the  Juftiza,  be- 
fides  thofe  which  I  have  mentioned  in  the  text, 
are  worthy  of  obfervation,   i.  None  of  the  ricos- 
hombres,    or  noblemen  of  the  firft  order,  could 
be  appointed  Juftiza.     He  was  taken  out  of  the 
fecond  clafs  or  cavalleros,    who  anfwer  nearly  to 
gentlemen  or  commoners  in  Great  Britain.    Fueros 
&  Obfervapc.  del  Reyno,  &c.  lib.  i.  p.  2 1,  b.    The 
reafon  was.    By  the  laws  of  Aragon,  the   ricos- 
hombres  were  not  fubje61:  to  capital  punifhment  j 
but  as  it  was  necefiary  for  the  fecurity  of  liberty, 
that  the  Juftiza  fhould    be   accountable  for   the 
manner  in  which  he  executed  the  high  truft  re- 
pofed  in  him,  it  was  a  powerful  reftraint  upon  him 
to  know  that  he  was   liable  to  be  puniOied  with 
the  utmoll  rigour.    Blanca,  p.  ^c^^],  756.     Zurita, 
tom.  ii.  229.      Fueros  &  Obfervanc.  lib.  ix.  p. 
182,  b.   183.     It  appears  too  from  many  pafTages 
in  Zurita,  that  the  Juftiza  was  appointed  to  check 
the  domineering  and  oppreffive  fpirit  of  the  no- 
bles, as  well  as  to  fet  bounds  to  the  power  of  the 
monarch,    and  therefore  he  was  chofen  from    art 
order  of   citizens  equally  interefted   in   oppofing 
both. 

2.  A  MAGISTRATE  pOiTefTed  of  fuch  vaft  powers 
as  the  Juftiza,  might  have  exercifed  them  in  a 
planner  pernicious  to  the  ftate,  if  he  himfelf  had 
(seen    fubjetfi  tp  no  controul.     A   conftitutional 

remedy. 
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remedy,  however,  was  provided  againft  this  dan- 
ger. Seventeen  perfons  were  chofen  by  lot  in  each 
meeting  of  the  Cortes.  Thefe  formed  a  tribunal 
called  the  court  of  inquifition  into  the  office  of 
Juftiza.  This  court  met  at  three  flated  terms  in 
each  year.  Every  perfon  had  liberty  of  com- 
plaining to  it  of  any  iniquity  or  negled  of  duty 
in  the  Juftiza,  or  in  the  inferior  judges,  who  a6led 
-  in  his  name.  The  Juftiza  and  his  deputies  were 
called  to  anfwer  for  their  condudt.  The  members 
of  the  court  pafled  fentence  by  ballot.  They 
might  punifh  by  degradation,  confifcation  of  . 
eoods,  or  even  with  death.  The  law  which  ere6led 
this  court,  and  regulated  the  form  of  its  proce- 
dure, was  enadled,  A.  D.  1461.  Zurita  Anales, 
iv.  102.  Blanca  Comment.  Rer.  Aragon.  770. 
Previous  to  this  period,  inquiry  was  made  into 
the  condudl  of  the  Juftiza,  though  not  with  the 
fame  formality.  He  was  from  the  firft  inftitutior^ 
of  the  office  fubjedt  to  the  review  of  the  Cortes. 
The  conftant  dread  of  fuch  an  impartial  and 
fevere  inquiry  into  his  behaviour,  was  a  powerful 
motive  to  the  vigilant  and  faithful  difcharge  of 
his  duty.  A  remarkable  inftance  of  the  authority  ' 
of  the  Juftiza  v/hen  oppofed  to  that  of  the  King, 
occurs  in  the  year  1386.  By  the  conftitution  of 
Aragon,  the  eldeft  fon  or  heir  apparent  of  the 
crown  pOiTciTed  confiderable  power  and  jurlfdidlion 
'  \  in  the  kingdom.  Fueros  &  Obfervan.  del  Reyno 
de  Arag.  lib.  i,  p.  16.  Peter  IV.  inftigated  by  a 
lecond  wire,  attempted  to  deprive  his  fon  of  this, 
and  enjoined  his  fubjecls  to  yield  him  no  obe- 
dience. 
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dicnce.  The  Prince  immediately  applied  to  the 
Juftiza;  "  the  fafe  guard  and  defence,  fays  Zuri* 
ta,  againfl  all  violence  and  oppreflion."  The  Juf- 
tiza granted  him  the  firmo  de  derechoy  the  effed:  of 
which  was,  that  upon  his  giving  furety  to  appear 
in  judgment,  he  could  not  be  deprived  of  any  im- 
munity or  privilege  which  he  poffeiTed,  but  in  con- 
fequence  of  a  legal  trial  before  the  Juftiza,  and  of 
a  fentence  pronounced  by  him.  This  was  publifli- 
ed  throughout  the  kingdom,  and  notwithftanding 
the  proclamation  in  contradiction  to  this  which  had 
been  ifTued  by  the  King,  the  Prince  continued  in 
the  exercife  of  all  his  rights,  and  his  authority  was 
univerfally  recognized,  Zurita  Anales  de  Ara- 
gon,  torn.  ii.  385. 

NOTE  XXXIL     Sect.  III.  p.  184.  [II]. 

I  HAVE  been  induced,  by  the  concurring  tefti- 
mony  of  many  refpectable  authors,  to  mention 
this  as  the  conftitutional  form  of  the  oath  of  alle- 
giance, which  the  Aragonefe  fworc  to  their  Sove- 
reigns.  I  muft  acknov/ledge,  however,  that  I 
have  not  found  this  fmgular  oath  in  any  Spani(h 
author  whom  I  have  had  an  opportunity  to  con- 
fult.  It  is  mentioned  neither  by  Zurita,  nor 
Blanca,  nor  Argenfola,  nor  Sayas,  who  w^re  all 
hiftoriographers  appointed  by  the  Cortes  of  Ara- 
gon  to  record  the  tranfadtions  of  the  kingdomi 
All  thefe  writers  poflefs  a  merit,  which  is  very  rare 
among  hiftorians.  They  are  extremely  accurate 
in  tracing  the  progrefs  of  the  laws  and  conftitu- 

ties 
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tlon  of  their  country.  Their  filence  with  refpe^^ 
to  this,  creates  fome  fulpicion  concerning  the  ge- 
nuinenefs  of  the  oath,  but  as  it  is  mentioned  by 
fo  many  authors,  who  produce  the  ancient  Spaniih 
words  in  which  it  is  exprefTed,  it  is  probable  that 
they  have  taken  it  from  fome  writer  of  credit, 
whofe  works  have  not  fallen  into  my  hands.  The 
fpirit  of  the  oath  is  perfedlly  agreeable  to  the  geni- 
us of  the  Aragonefe  conftitution.  Since  the  publi- 
cation of  the  firft  edition,  the  learned  M.  Totze^ 
ProfelTor  of  Hiftory  at  Batzow  in  the  Dutchy  of 
Meckienburgh,  has  been  fo  good  as  to  point  out 
to  me  a  Spanifh  author  of  great  authority,  who 
has  publifhed  the  v/ords  of  this  oath.  It  is  An- 
tonio Perez,  a  native  of  Aragon,  fecretary  to  Philip 
II.  The  words  of  the  oath  are,  "  Nos,  que  vale- 
mos  tanto  como  vos,  os  hazemos  mueflro  Rey  y 
Segnor,  con  tal  que  nos  guardeys  nueflros  fueros, 
y  libertades,  y  fi  No,  No."  Las  Cbras  y  Relaciones 
de  Ant.  Perez.  8vo.  par  Juan  de  la  Planche  1631. 

P-  143- 

The  privilege  of  Union,  which  I  have  men- 
tioned in  the  preceding  note,  and  alluded  to  in 
the  next,  is  indeed  one  of  the  mod  fingular  which 
could  take  place  in  a  regular  government,  and 
the  oath  that  I  have  mentioned  expreffes  nothing 
more  than  this  conftitutional  privilege  entitled  the 
Aragonefe  to  perform.  If  the  King  or  his  mi- 
nifters  violated  any  of  the  laws  or  immunities  of 
the  Aragonefe,  and  did  not  grant  immediate  re- 
diefs  in  confequence  of  their  reprefentations  and 

rempnflrances, 
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remonstrances,    the  nobles  of  the  firil:    rank,    or 
Ricos-bombres  de  natura^  i^  de  mefnada^  the  equef- 
trian  order,  or   the   nobility  of  the  fecond   clafs, 
called  Hidalgos  &  Infanciones^  together  with  the  ma- 
giftrates  of  cities,  might,  either  in  the  Cortes,  or  in 
a  voluntary  aflembly,  join  in  union,  and  binding 
themfelves  by  mutual  oaths  and  the  exchange  of 
hoftages  to  be  faithful  to  each  other,  they  might 
require  the  King,  in  the  name  and  by  the  autho- 
rity of  his  body  corporate,  to  grant  them  redrefs. 
If  the  King  refufed  to  comply  with  their  requefi:, 
or  took  iarms  in  order  to  oppofe  them,  they  might 
in  virtue  of  the  privilege  of  union,  inflantly  with- 
draw their  allegiance  from   the  Kinor     refufe  to 
acknowledge  him  as  their  Sovereign,  and  proceed 
to  eledl  another  monarch  -,  nor  did  they  incur  any 
guilt,  or  becomic  liable  to  any  profecution  on  that 
account.     Blanca    Com.    Rer.    Arag.    661.  66<^. 
This  union  did  not  refemble  the  confederacies  in 
other  feudal  kingdoms.     It  was  a  conftitutional 
aflbciation,    which  pretended  to   legal  privileges, 
which  ifllied  its  mandates  under  a  common  feal, 
and  proceeded  in  all  its  operations  by  regular  and 
afcertained  forms.     This  dangerous  right  was  not 
only  claimed,  but  exercifed.     In  the  year   1287, 
the  Aragonefe  formed  an  union  in  oppofition  to 
Alfonfo  III.  and  obliged  that  King  not  only   to 
comply  with  their  demands,  but  to  ratify  a  privi- 
lege  fo  fatal  to  the  power  of  the  crown.     Zurita 
Anales,  tom,  i.  p.   322.     In  the  year  1347,    an 
union  was  formed  againft  Peter  IV.  with  equal 

fuccefs. 
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fuccefs,  and  a  new  ratification  of  the  privilege 
was  extorted.  Zurita,  torn.  ii.  p.  202.  But  foon 
after,  the  King  having  defeated  the  leaders  of  the 
union  in  battle,  the  privilege  of  union  was  finally- 
abrogated  in  the  Cortes,  and  all  the  laws  or  re- 
cords which  contained  any  confirmation  of  it, 
were  cancelled  or  deftroyed.  The  King,  in  pre- 
fence  of  the  Cortes,  called  for  the  adt  whereby  he 
had  ratified  the  union,  and  having  wounded  his 
hand  with  his  poniard,  he  held  it  above  the 
record,  "  that  privilege,  fays  he,  which  has  been 
"  fo  fatal  to  the  kingdom,  and  fo  injurious  to 
*'  royalty,  (hould  be  effaced  with  the  blood  of  a 
*'  King."  Zurita,  torn.  ii.  p.  229.  Thelawabo- 
liihing  the  union  is  publifhed.  Fueros  &  Obfer- 
'  vane.  lib.  ix.  p.  178.  From  that  period  the  Juftiza 
became  the  conftitucional  guardian  of  publick 
liberty,  and  his  power  and  jurifdidion  occafioned 
none  of  thofe  violent  convulfions  which  the  tu- 
multuary privilege  of  the  union  was  apt  to  pro- 
duce. The  conftitution  of  Aragon,  however,  flill 
remained  extremely  free.  One  fource  of  this 
liberty  was  from  the  early  admifilon  of  the  reprcr 
lentatives  of  cities  into  the  Cortes.  It  feems  pro- 
bable, from  Zurita,  that  burgefles  were  conftituent 
members  of  the  Cortes  from  its  firll  inflitution. 
He  mentions  a  meeting  of  Cortes,  A.  D.  11 33,  in 
which  tliG  procuradores  de  las  ciudades  y  villas  were 
prcfent.  Tom.  i.  p.  51.  This  is  the  conftitu* 
tional  language  in  which  their  prefence  is  declared 
in  the  Cortes,   after  the  journals  of  that  court 

were 
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v/ere  regularly  kept.     It  is  probable,  that  an  hif- 
torian  fo  accurate  as  Zurita,  would  not  have  ufed 
thefe  words,  if  he  had  not  taken  them  from  feme 
authentick  record.     It  was  more  than  a  century 
after  this  period  before  the  reprefentatives  of  cities 
formed   a  conftituent  part  in  the  fupreme  aflem- 
blies  of  the  other  European  nations.     The  free 
fpirit  of  the  Aragonefe  government  is  confpicuous 
in   many  particulars.     The  Cortes   not  only   op- 
pofed  the  attempts  of  their  Kings  to  increafe  their 
revenue,  or  to  extend  their  prerogative,  but  they 
claimed  rights  and  exercifed  powers   wh-'ch  will 
appear  extraordinary  even  in  a  country  accuilomed 
to  the  enjoyment  of  liberty.     In  the  year  12S6, 
the  Cortes  claimed  the  privilege  of  naming  the 
members  of  the  King's  council  and  the  officers  of 
his  houfehold,  and  they  feem  to  have  obtained  it 
for  fome  time.     Zurita,  torn.  i.  p.  303,  307.     It 
was  the  privilege  of  the  Cortes  to  name  the  officers 
who  commanded  the   troops   raifcd   by  their  au- 
thority.    This  ieems  to  be  evident  from  a  pailage 
in  Zurita.     When  the  Cortes,  in   the  year  1503, 
raifed  a  body  of  troops  to  be  employed  in   Italy, 
it  pafied  an   acSi:  empowering  the  King  to  name 
the  officers  who  fliould  command  them.     Zurita, 
torn.  v.  p.  274  ;  which  plainly  implies  that  without 
this  warrant,  it  did  not  belong  to  him   in   virtue 
of  his  prerogative.     In  the  Fueros  &  Obfervancias 
del  Reyno  de  Aragon,  two  general  declarations  of 
the  rights   and   privileges    of   the  Aragonefe  are 
publifhed  -,  the  one  in  the  reign  of  Pedro  I.  A.  D. 
1283,  the  other  in  that  of  James  II.  A.  D.   1325. 
Vol.  I.  E  e  They 
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They  are  of  fuch  length,  that  I  cannot  infert  them, 
but  it  is  evident  from  thefe,  that  not  only   the 
privileges  of  the  nobility,  but   the  rights  of  the 
people,  perfonal  as  well  as  political,  v/ere,  at  that 
period,  more  extenfive,  and  better  underflood  than 
in  any  kingdom  in  Europe.  Lib.  i.  p.  7.  9.     The 
oath  by  which  the  King  bound  himfelf  to  obferve 
thofe  rights  and  liberties  of  the  people,  was  very 
folemn.     Ibid.  p.  14,  b.  &  p.   15.     The  Cortes 
of  Aragon  diicovered  not  only  the  jealoufy  and 
vigilance,    which  are  peculiar   to  free  ftates,  in 
guarding  the  elTential  parts  of  the  conilitution, 
but  they  v/ere  fcrupuloufly   attentive  to  obferve 
the  moil  minute  forms  and  ceremonies  to  which 
they  were  accullomed.     According   to  the  efla- 
biifned  laws  and  cufcoms  of  Aragon,  no  foreigner 
had  liberty  to  enter  the  hall   in  which  the  Cortes 
afTcmbled.      Ferdinand,    in   the  year   1481,    ap- 
pointed his  Qtieen,  Ifabella,  regent  of  the  king- 
dom, while  he  was  abfent  during  the  courfe  of  the 
campaign.     The  law  required  that  a  regent  fliould 
take  the  oath  of  fidelity  in  prefence  of  the  Cortes  ; 
but  as  Ifabella  was  a  foreigner,  before  fhe  could 
be  admitted,  the  Cortes  thought  it  neceifary  to 
pals  an  ad  authorizing  the  ferjeant-porter  to  open 
the  door  of  the  hall,  and  to  allow  her  to  enter ; 
"  fo  attentive  were   they,  fays  Zurita,  to  obferve 
"  their  laws  and  forms,  even  fuch  as  may  feem 
"  miOil  minute."     Tom.  iv.  p.  313. 

The  Aragonefe  were  no  lefs  folicitous  to  fecure 
the  perfonal  rights  of  individuals,  than  to  main- 
tain 
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tain  the  freedom  of  the  conftitution ;  and  the 
fpirit  of  their  ftatutes  with  refpedl  to  both  was 
equally  liberal.  Two  fads  relative  to  this  matter 
merit  obfervation.  By  an  exprefs  ilatute  in  the 
year  1335,  it  was  declared  to  be  unlawful  to  put 
any  native  Aragonefe  to  the  torture.  If  he  could 
not  be  convi£led  by  the  teftiinony  of  witnefles,  he 
was  inftantiy  abfolved.-  Zurita,  torn.  ii.  p.  66, 
Zurita  records  the  regulation  with  the  fatisfadion 
natural  to  an  hiitorian,  when  he  contemplates  the 
humanity  of  his  countrymen.  He  compares  the 
laws  of  Aragon  to  thofe  of  Rome,  as  both  ex- 
empted citizens  and  freemsn  from  fuch  igno- 
minious and  cruel  treatment,  and  had  recourfe  to 
it  only  in  the  trial  of  Haves.  Zurita  had  reafon 
to  beftow  fuch  an  encomium  on  the  laws  of  his 
country.  Torture  was  at  that  tim.e  permitted  by 
the  laws  of  every  other  nation  in  Europe.  Even 
in  England,  from  which  the  mild  fpirit  of  legifla- 
tion  has  long  baniflied  it,  torture  was  not,  at  that 
tinie,  unknown,  Obfervations  on  the  Statutes, 
chiefly  the  more  ancient,  &c.  p.  66. 

The  other  fa6l  fnows,  that  the  fame  fpirit  which 
influenced  the  legiflature  prevailed  am.ong  the 
people.  In  the  year  1485,  the  religious  zeal  of 
Ferdinand  and  Ifabella  prompted  them  to  intro- 
duce the  inquifition  into  Aragon.  Though  the 
Aragonefe  were  no  lefs  fuperilitioufly  attached 
than  the  other  Spaniards  to  the  Roman  Catholick 
faith,  and  no  kfs  defirous  to  root  out  the  feeds 
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of  error  and  of  herefy  which  the  Jews  and  Moors 
had  fcattered,  yet  they  took  arms  againft  the  in- 
'■  quifitors,  murdered  the  chief  inquifitor,  and  long 
oppofed  the  eflabliihment  of  that  tribunal.  The 
reafon  which  they  gave  for  their  condudl  was, 
That  the  mode  of  trial  in  the  inquifition  was  in- 
confiflent  with  liberty.  The  criminal  was  not 
confi'onted  with  the  witnefles,  he  was  not -ac- 
quainted with  what  they  depofed  againft  him,  he 
was  fubje6led  to  torture,  and  the  goods  of  perfons 
condemned  were  confifcated.  Zurita  Anales,  torn. 
IV.  p.  34 


'^ '  I. 


The  form  of  government  in  the  kingdom  of 
Valencia,  and  principality  of  Catalonia,  which 
were  annexed  to  the  crown  of  Aragon,  v/as  like- 
wife  extremely  favourable  to  liberty.  The  Valen- 
cians  enjoyed  the  privilege  of  union  in  the  fame 
manner  with  the  Aragonefe.  But  they  had  no 
magidrate  refembling  the  Juftiza.  The  Catalo- 
nians  were  no  lefs  jealous  of  their  liberties  than 
the  two  other  nations,  and  no  lefs  bold  in  afTerting 
them.  But  it  is  not  necefiary  for  illuftrating  the 
following  hiftory  to  enter  into  any  farther  detail 
concerning  the  peculiarities  in  the  conftitution  of 
thefe  k'ngdoms. 

NOTE  XXXIII.  ^£CT.  IIL  p.  185.  [KK]. 

I  HAVE  fearched  in  vain  among  the  hiflorians 
of  Caftile  for  fuch  information  as  might  enable 
me  to  trace  the  progrefs  of  laws  and  government 

in 
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in  Caltile,  or  to  explain  the  nature  of  the  confti- 
tution  with  the  fame  degree  of  accuracy  wherewith 
I  have  defcribed  the  political  (late  of  Aragon.     It 
is  manifeft  not  only  from  the  hiitorians  of  Caflile, 
but  from   its   ancient  laws,  particularly  the  Fuero 
Juzgo,  that  its  monarchs  were  originally  ekdive. 
Ley  2.  5.  8.     They  were  chofen   by  the  bilhops, 
the  nobility,  and  the  people,  ibid.      It    appears 
from  the  fame  venerable  code  of  laws,  that  the 
prerogative  of    the  Caftilian  monarchs   v/as   ex- 
tremely limited.     Villaldiego,  in  his  commentary 
on  thefe  laws,  produces  m^any  f^dis  and  authorities 
in  confirmation   of  both  thefe  particulars.      Dr. 
Geddes,  vv^ho   was  well   acquainted   with  Spanifh 
literature,  complains  that  he  could  find  no  author, 
who  gave  a  diiiindl  account  cf  the  Cortes  or  fu-  . 
preme  affembly  of  the  nation,  or  who  defcribed 
the  manner  in  which   it   was  held,  or   mentioned 
the  precife  num.ber  of  members  who  had  a  right 
to  fit  in   it.     He   produces,  however,  from  Gil 
Gonzales    d'Avila,    who    publillied   a    hiflory   of 
Henry  II.  the  writ  of  fummons  to   the  tov/n  of 
Abula,  requiring  it  to  chufe  reprefentatives  to  ap- 
pear in  the  Cortes  which  he  called  to  meet  A.  D, 
1390.     From  this  we  learn,  that  Prelates,  Dukes, 
MarquifTcs,    the    mailers    of    the    three   military 
orders,  Condes  and  Riccos-hombres  were  required 
to  attend.     Thefe  compofed  the  bodies  of  eccle- 
fiailicks  and  nobles,  which  formicd  tv/o  members 
of  the  legiflature.     The  cities  which  fcrnt  memibers 
to  that  meeting;  of  the  Cortes   were   fortv  eio-hr. 
The  number  of  reprefentatives  (for  the  cities  had 
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right  to  cbufe  more  or  fewer  according  to  their 
refpecftive  dignity)  amounted  to  an  hundred  and 
twenty- nve.  Gecldes'  Miicellaneous  Trad?,  vol.  i. 
331.  Zurita  having  occafion  to  mention  the 
Cortes  Vv'hich  Ferdinand  held  at  Toro  A.  D.  1505, 
in  order  to  iecure  to  himfelf  the  government  of 
Caftile  after  the  death  of  Ifabella,  records,  with 
his  ufual  accuracy,  the  names  of  the  members 
prefenr,  and  of  the  cities  which  they  reprefented. 
From  that  lift  it  appears,  that  only  eighteen  cities 
had  deputies  in  this  affembly.  Anales  de  Aragon^ 
torn.  vi.  p.  3.  What  was  the  occafion  of  this 
great  difference  in  the  number  of  cities  reprefented 
in  thefe  two  meetings  of  the  Cortes,  I  am  unable 
to  explain. 

NOTE  XXXIV.     Sect.  III.  p.  187.  [LL], 

A  GREAT  part  of  the  territory  in  Spain  was 
cngrofied  by  the  nobility.  L.  MarinsusSiculus, 
"who  compofed  his  treatile  De  Rebus  Hifpanise  du- 
rins;  the  rei2;n  of  Charles  V.  cives  a  catalogue  of 
the  Spaniih  nobility,  together  with  the  yearly  rent 
of  their  eftates.  According  to  his  account,  which 
he  afHrms  was  as  accurate  as  the  nature  of  the 
fubje(51:  would  admit,  the  fum,  total. of  the  annual 
revenue  of  their  lands  amounted  to  one  million 
four  hundred  and  eighty  two  thoufand  ducats.  If 
we  make  allowance  for  the  Vaft  difference  in  the 
value  of  money  in  the  fifteenth  century  fronx  that 
•which  it  now  bears,  and  confider  that  the  cata- 
logue of  Marinsus  includes  only  the  Tilulados,  or 

nobility 
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nobility  whofe  families  were  diftingnifhed'by  fome 
honorary  title,  their  wealth  muil  appear  very 
great.  L.  Marinasus  ap,  Schotti  Scriptores  Flilpan. 
vol.  i.  p.  323.  The  Commons  of  Caftile,  in  their 
contefts  with  the  crown,  v/hich  I  fhnll  hereafter 
relate,  complain  of  the  extenfive  property  of  the 
nobility  as  extremely  pernicious  to  the  kingdom. 
In  one  of  their  manifeftoes  they  aiTert  that  from  ' 
Valladolid  to  St.  Jago  in  Galicia,  which  was  an 
hundred  leagues,  the  crown  did  not  pofiefs  more 
than  three  villages.  All  the  reft  belonged  to  the 
nobility,  and  coulcf  be  fubjedted  to  no  publick 
burden.  Sandov.  Vida  del  Emperor.  Carl.  V. 
vol.  i.  p.  422.  It  appears  from  the  teftimony  of 
authors  quoted  by  Bovadilla,  that  thefe  vail  pof- 
feflions  were  bellowed  upon  the  Ricos-hcmhres^ 
hidalgos^  and  ccroalleros  by  the  Kings  of  Caltile, 
in  reward  for  the  aiTiftance  which  they  had  receiv- 
ed from  them  in  expelling  the  Moors.  They  like- 
wife  obtained  by  the  fame  means  a  confiderable 
influence  in  the  cities,  many  of  which  anciently 
depended  upon  the  nobility.  Politica  para  Cor- 
regidores.  Amb.  1750.  fol.  vol.  i.  440.  442. 

NOTE  XXXV.     Sect.  in.  p.  190.  [MM]. 

I  HAVE  been  able  to  difccver  nothing  certain 
as  I  obfcrved  Note  XVIII.  with  refpect  to  the  origin 
of  communities  or  free  cities  in  Spain.  It  is  pro- 
bable, that  as  foon  as  the  confiderable  towns  Vvcre 
recovered  from  the  Moors,  the  inhabitants  who 
fixed  their  refidence  in  them,  being  perfons  of  dif-^ 
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tindlion  and  credir,  had  all  the  privileges  of  muni- 
cipal government  and  juriididion  conferred  upon 
them.  Many  ftriking  proofs  occur  of  the  fplen- 
dour,  wealth  and  power  of  the  Spanidi  cities.  Hie- 
ronymosPaulus  wrote  a  defcription  of  Barcelona  in 
the  year  1491,  and  compares  the  dimenfions  of  the 
town  to  that  of  Naples,  and  the  elegance  of  its 
buildings,  the  variety  of  its  manufadures,  and  the 
extent  of  its  commerce,  to  Florence.  Hieron.  Paulus 
ap.  Schottum  Script.  Hifp.  ih  844.  Marin^us  de- 
fcribes  Toledo  as  a  large  and  populous  city.  A 
great  number  of  its  inhabitants  were  perfons  of 
Gualitv  and  of  iiluftrious  rank.  Its  commerce  was 
great.  It  applied  particularly  to  the  manufa6lures  of 
fiikand  wooU  ^tid  the  number  of  inhabitants  em- 
ployed in  thefe  tv/o  branches  of  trade,  amounted 
nearly  to  ten  thoufand.  Marin,  ubi  fupr.  p,  308. 
I  know  no  city,  fays  he,  that  I  would  prefer  to 
Valladolid  for  elegance  and  fplendour.  Ibid.  p. 
312.  We  may  form  fome  eftimate  of  its  popu- 
loufnefs  from  the  following  circum (lances.  The 
citizens  having  taken  arms  in  the  year  15 16,  in 
order  to  oppofe  a  meafure  concerted  by  cardinal 
Ximenes.  they  muftered  in  the  city,  and  in  the 
territory  v;hich  belonged  to  it,  thirty  thoufand 
fighting  men.  Sandov.  Vida  del  Emper.  Carl.  V. 
tom.  i.  p.  81.  The  manufadlures  carried  on  in 
the  towns  of  Spain  v/ere  not  intended  merely  for 
hom.e  confumption,  they  v/ere  exported  to  foreign 
countries,  and  their  commerce  was  a  confiderable 
f ::urce  of  v/eaUh  to  the  inhabitants.  The  maritime 
laws  of  Barcelona  are  the  foundation  of  mercantile 
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jiirifprudence  in  modern  times,  as  the  Leges  Rho- 
dijE  were  among  the  ancients.     All  the  commercial 
flates  in  Italy  adopted  thefe  laws,  and  regulated 
their  trade    according   to    them.       Sandi    Storia 
Civile  Veneziani,  vol.  ii,  S65,     It  appears  from 
feveral  ordonnances  of  the  Kings  of  France,  that 
the  merchants  of  Ara^on  and  Cailile  were  received 
on   the   fam.e  footing,  and  admitted  to  the  fame 
privileges   with  thofe  of  Italy.     Orcionances  des 
Roys,  &c.  tom.    ii.  p.   135.  iii.    166.    504.   6^^^ 
Cities  in  fuch  a  flourifhing  ftate  becam.e  a  refpect- 
abie  part  of  the  fociety,  and  were  entitled  to  a 
confiderable  (hare  in  the  leg-iilature.     The  maorif- 
trates  of  Barcelona  afpired  to  the  higheft  honour  a 
Spaniih  fubjed:  can  enjoy,  that  of  being  covered 
in  the  prefence  of  their  fovereign,  and  of  being 
treated  as  grandees  of  the  kino;dom.     Orio-in  de 
la  dignidad  de  Grande  de  Caililla  por  don  Alonfo 
Carillo.     Madr.  i6i:y,  p.  18. 

NOTE  XXXVI.     Sect.  IIL  p.  193.  [NN]. 

The  military  order  of  St.  Jago,  the  mod  ho- 
nourable and  opulent  of  the  three  Spanidi  orders, 
was  inHituted  about  the  year  11 70.  The  bull  of 
confirm.ation  by  Alexander  HI.  is  dated  A.  D. 
1176.  At  that  time  a  confiderable  part  of  Spain 
was  fubject  to  the  Moors,  and  the  whole  country 
much  expoied  to  the  depredations  not  only  of  the 
enemy,  but  of  banditti.  It  is  no  wonder,  then, 
that  an  inflituticn,  the  objed;  of  which  was  to 
Gppcfe  the  enemies  of  the  Chriflian  faith,  and  to 
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retrain  and  punifh  thofe  who  diflurbed  the  pub- 
lick  peace,  fnould  be  extremely  popular,  and  meet 
with   o;eneral   encouragement.      The  wealth    and 
power  of  the  order  became  fo  great,  that  one  hii- 
torian  fays,  that  the  Grand  Mauer  of  St.  Jago  was 
the  perfon  in  Spain  of  greatefl  power  and  dignity 
next  to  the  King.     ^1.   Anton.   Nebriffenfis,   ap. 
Schott.  Scrip,  Hifp.   i.   812.     Another  obferves, 
that  the  order  poiielTed  every  thing  in  Caftile  that 
a  King   would   moft   defire    to   obtain.      Zurita 
Anales,  v.  22.     The  knights  took  the  vov/s  of 
obedience,  of  poverty,  and  of  conjugal  chaftity. 
By  the  former  they  were  bound  implicitly  to  obey 
the  commands  of  their  grand  mafter.     The  order 
could  brinsf  into  the  field  a  thoufand  men  at  arms. 
iEl.  Ant.  Nebref.  p.  813.     If  thefe  men  at  arms 
were  accompanied,  as  was  ufual  in  that  age,  this 
v/as  a  formidable  body  of  cavalry.      There   be- 
longed to  this    order   eighty-four  commianderies, 
and  two  hundred   priories  and    other    benefices. 
DilTertations  fur  la  Chevalerie  par  Kon.  de  Su 
Marie,  p.  262^     It  is  eafy  to  fee  how  formidable 
to  his  fovereign  the  comimand  of  thefe  troops,  the 
adminiftration  of  fuch  revenues,  and  the  difpofal 
of  fo  many  offices,  mufc  have  rendered  a  fubjed:. 
The  other  two  orders,  though,  inferior  to  that  of 
St.  Jago  in   power  and  wealth,  were  neverthelefs 
very  confiderable.     When   the  conquefl:  of  Gra- 
nada deprived  the  knights  of  Si,  Jago  of  thofe 
enemies  againft    v/hom  their  zeal  v/as  originally 
directed,  iuperllirion  found  out  a  new  object,  in 
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defence  of  which  they  engaged  to  employ  their  ^ 
courage.  To  their  ufual  oath,  they  added  the 
following  claiife  ;  "  We  do  fwear  to  believe,  to 
maintain,  and  to  contend  in  publick  and  in  pri- 
vate, that  the  Virgin  Mary,  the  mother  of  God, 
our  Lady,  was  conceived  without  the  ftain  of  ori- 
ginal fin."  This  fingular  addition  v/as  made 
about  the  middle  of  the  feventeenth  century.  Ho- 
nore  de  St.  Marie  DiiTertations,  &c.  p.  263. — This 
fingular  engagement  is  not  peculiar  to  the  order  of 
St.  Jago.  The  members  of  the  fecond  military 
order  in  Spain,  that  of  Calatrava,  equally  zeal- 
ous to  employ  their  prowefs  in  defence  of  the  ho- 
nours of  the  Blened  Virgin,  have  likewife  pro- 
feffed  themfelves  her  true  knights.  Their  vow, 
conceived  in  terms  more  theologically  accurate 
than  that  of  St.  Jago,  may  afford  fome  am.ufe- 
ment  to  an  Englifli  reader.  "  I  vow  to  God,  to  ^ 
the  Grand  Mafter,  and  to  you  who  here  reprefent 
his  perlbn,  that  now,  and  for  ever,  I  will  main- 
tain and  contend,  that  the  Virgin  Mary,  Mother  of 
God,  our  Lady,  was  conceived  without  original 
fm,  and  never  incurred  the  pollution  of  it^  but 
that  in  the  moment  of  her  happy  conception,  and 
of  the  union  of  her  foul  with  her  body,  the  Di- 
vine Grace  prevented  and  preferved  her  from  ori- 
ginal guilt,  by  tiie  merits  of  the  paOlon  and  death 
of  Chrill  our  Redeemer,  her  future  fon,  forefeen 
in  the  Divine  Council,  by  which  fhe  was  truely 
redeemed,  and  by  a  more  noble  kind  of  redemp- 
lion  than  any  of  the  children  of  Adam.     In  the 
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belief  of  this  truth,  and  in  maintaining  the  ho- 
nour  of   the    mod    Holy   Virgin,    through   the 
ftrength  of  Almighty  God,  I  will  live  and  die.'* 
Definiciones  de  la  Orden  de  Calatrava,  conforme 
al  Capitulo  General  en    1652,  fol.  Madr.    1748. 
p.  153.     Though  the  church  of  Rome  hath  pru- 
dently avoided   to   give  its  fandion   to  the  doc- 
trine of  the  immaculate  conception,  and  the  two 
(^reat  monaftick  orders  of  St.  Dominic   and  St. 
Francis  have  efpoufed  oppofite  opinions  concern- 
ing it,  the  Spaniards  are  fuch  ardent  cham^pions 
for  the  honour  of  the  Virgin,  that  when  the  pre- 
fent  King  of  Spain  inilituted  a  new  military  order 
in  the  year  1771,  in  commemoration  of  the  birth 
of  his  grandfon,  he  put  it  under  the  imm.ediate 
proteclion  of  the  moll  Holy  Mary  in  the  mydery 
of  her  immaculate  conception.     Conftitutiones  de 
la  Real  y  diflinguida  Orden.  Efpaiiola  de  Carlos 
III.  p.  7.      As  this  zeal  for  the   honour  of  the 
Virgin  has  fome  rcfemblance  to  that  fpecies  of  re- 
fined   gallantry,    which   was   the    original    objedt 
of    chivalry,    one   fees    a    realbn    for    its    being 
adopted  by  the  military  orders,  \wh\h  the  fpirit  of 
-i' chivalry  retained  fome  vigour.^-  But  in  the  prefent 
age,  it  mud  excite  fome  furprize  to  fee  the  inftitu- 
tion  of  an  illuftrious  order  connected  with  a  doc- 
trine fo  extravagant  and  deftituteof  foundation. 

NOTE  XXXVII.  Sect.  111.  p.  196.  [OOj. 
I    HAVE  frequently  had  occafion  to  take  notice 
of  the  defects  in  police  during  the  middle  ages, 
occanoned  by  the  feeblencfs  of  governn:ient,  and 
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the  want  of  proper  fubordination  among  the  dif- 
ferent ranks  of  men.  I  have  obferved  in  a  former 
Noee,  that  t'lis  greatly  interrupted  the  intercourfe 
between  nations,  and  even  between  different  places 
in  the  fame  kingdom.  The  defcription  which  the 
Spanifa  hillorians  give  of  the  frequency  of  rapine, 
murder,  and  every  a6t  of  violence,  in  all  the  pro- 
vinces of  Spain,  are  amazing,  and  prefent  to  us  the 
idea  of  a  fociety  but  little  removed  from  the  dif- 
order  and  turbulence  of  that  which  has  been  cailed 
a  flate  of  nature.  Zurita  Anales  de  Arag.  i.  175. 
iEl.  Ant.  NebrifTenfis  rer.  a  Ferdin.  geltar.  Hid. 
ap.  Schcttum,  IL  849.  Though  the  excefs  of  thefe 
diforders  rendered  the  inftitution  cf  the  Sa^ita  HcT' 
mandad  necefiary,  great  care  was  taken  at  hrd  to 
avoid  giving  any  offence  or  alarm  to  the  nobility. 
Thejurifdidion  of  the  judges  of  the  He  rm  and  ad 
was  exprefsly  confined  to  crimes  v/hich  violated  the 
publick  peace.  AH  other  offences  were  left  to  the 
cognizance  of  the  ordinary  judges.  If  a  perfon 
was  guilty  of  the  moil  notorious  perjury,  in  any 
trial  before  a  judge  of  the  Hermandad,  he  could 
not  punifh  him,  but  was  obliged  to  remit  the  cafe 
to  the  ordinary  judge  of  the  place.  Commentaria 
in  RegiasHifpan.  Conftitut.  per  Alph.  de  Azevedo, 
pars  V.  p  220,  &:c.  fol.  Duaci,  1612.  Notwith- 
llanding  thefe  reRriclions,  the  barons  were  fenfible 
how  much  the  Hermandad  would  encroach  on  their 
jurifdi6lion.  In  Caftile,  fome  oppofiti^n  was  made 
to  the  inftitution  ^  but  Ferdinand  had  the  addrefs 
XQ  obtain  the  confent  of  the  Conilabie  to  the  intro- 
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duftion  of  the  Hermandad  into  that  part  of  the 
kingdom  where  his  eftate  lay  ;  and  by  that  meanSj 
as  well  as  the  popularity  of  the  inftitution,  he  fur- 
mounted  every  obftacle  that  flood  in  its  way.  JE\, 
Ant.  NebrilTen.  851.  In  Aragon,  the  nobles  com- 
bined againft  it  with  greater  fpirit  5  and  Ferdinand, 
though  he  fupported  it  with  vigour,  was  obliged 
to  make  fome  conceflions  in  order  to  reconcile 
them.  Zurita  Anales  de  Arag.  iv.  ^^6,  The 
power  and  revenue  of  the  Hermandad  in  Caftile 
iecms  to  have  been  very  great,  Ferdinand,  when 
preparing  for  the  war  againft  the  Moors  of  Gra- 
nada, required  of  the  Hermandad  to  furnifh  him 
fixteen  thoufand  beafts  of  burden,  together  with 
eight  thoufand  men  to  condu(5l  them,  and  he  ob- 
tained what  he  demanded.  iEI.  Ant.  NebrifT.  881. 
The  Hermandad  has  been  found  to  be  of  fo  much 
life  in  preferving  peace,  and  reftraining  or  deted- 
ing  crimes,  that  it  is  ftill  continued  in  Spain  ;  but 
as  it  is  no  longer  neceflary  either  for  moderating 
the  power  of  the  nobility,  or  extending  that  of 
the  crown,  the  vigour  and  authority  of  the  infti- 
tution  diminifhes  gradually, 

NOTE  XXXVIIL    Sect.  IH.    p.  199.    [PP]. 

Nothing  is  more  common  among  Antiquaries^ 
and  there  is  not  a  more  copious  fource  of  error, 
than  to  decide  concerning  the  inftitutions  and  man- 
ners of  paft  ages,  by  the  forms  and  ideas  which 
prevail  in  their  own  times.     The  French  lawyers 
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in  the  feventeenth  and  eighteenth  centuries,  having 
found  their  fovereigns  in  pofTeffion  of  abfolute 
power,  feem  to  think  it  a  duty  incumbent  on  them, 
to  maintain  that  fuch  unbounded  authority  be- 
longed to  the  crown  in  every  period  of  *their  mo- 
narchy. "  The  governmiCnt  of  France,"  fays  M, 
de  Real  very  gravely,  "  is  purely  monarchical  at 
this  day,  as  it  was  from  the  beginning.  Our  Kings 
v«^ere  abfolute  originally  as  they  are  at  prefent.'* 
Science  du  Governement,  torn.  ii.  p.  21.  It  is 
impdffible,  however,  to  conceive  two  flates  of  civil 
fociety  more  unlike  to  each  other,  than  that  of  the 
French  nation  under  Ciovis,  and  that  under  Louis 
XV.  It  is  evident  from  the  codes  of  laws  of  the 
various  tribes  which  fettled  in  Gaul  and  the  coun- 
tries adjacent  to  it,  as  well  as  from  the  hiftory  of 
Gregory  of  Tours,  and  other  early  annalifts,  that 
among  all  thefe  people  the  form  of  government 
was  extremely  rude  and  fimple,  and  that  they  had 
fcarcely  begun  to  acquire  the  firil  rudiments  of 
that  order  and  police  which  are  neceffary  in  ex- 
tenfive  focieties.  The  King  or  leader  had  the  com- 
mand of  foldiers  or  companions,  who  follov/ed  his 
ftandard  from  choice,  not  by  conftraint,  I  have 
produced  the  cleareil  evidence  of  this.  Note  VI, 
An  event  related  by  Gregory  of  Tours,  lib.  iv. 
c.  14.  affords  tlie  mofl:  iiriking  proof  of  the  de- 
pendance  of  the  early  French  Kings  on  the  fenti- 
ments  and  inclination  of  their  people.  Clotaire  I. 
having  marched  at  the  head  of  his  army,  in  the 
year  c^^^  againft  the  Saxons,  that  people,  intimi- 
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dated  at  his  approach,  fued  for  peace,  and  offered 
to  pay  a  large  fum  to  the  offended  monarch.  Clo- 
taire  was  willing  to  clofe  with  what  they  propofed. 
But  his  army  infifled  to  be  led  forth  to  battle.  The 
King  employed  ail  his  eloquence  to  perfuade  them 
to  accept  of  what  the  Saxons  were  ready  to  pay. 
The  Saxons,  in  order  to  footh  them,  increafed  their 
original  offer.  The  King  renewed  his  folicita- 
tions :  But  the  army  enraged,  rufhed  upon  the 
King,  tore  his  tent  in  pieces,  dragged  him  out  of 
it,  and  would  have  (lain  him  on  the  fpor,  if  he 
had  not  confented  to  lead  them  inftantly  againft 
the  enemy. 

If  the  early  monarchs  of  France  poffelfed  fuch 
limited  authority,  even  while  at  the  head  of  their 
army,  their  prerogative  during  peace  will  be  found 
to  be  flill  m.ore  confined.  They  afcendcd  the  throne 
not  by  any  hereditary  right,  but  in  confequence  of 
the  eleftion  of  their  fubjed^.  In  order  to  avoid 
an  unneceffary  number  of  quotations,  I  refer  my 
readers  to  Hottomanni  Franco  gallia,  cap.  vi.  p.  47. 
edit.  1573,  v/here  they  will  find  the  fuUefl  proof 
of  this  from  Gregory  of  Tours,  Amoinus,  and  the 
mofl  authentick  hiflorians  of  the  Merovingian 
Kings.  The  effedl  of  this  eledlion  was  not  to  in- 
vefl  them  with  abfolute  power,  Vv^hatever  related 
to  the  general  welfare  of  the  nation,  was  fubmitted 
to  publick  deliberation,  and  determined  by  the 
fuffrage  of  the  people,  in  the  annual  alTemblies 
called  Les  Champs  dc  Mars  and  Les  Champs  de 
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Mai.     Thefe  aflemblies  were  called  Champs^  be- 
caufe,  according  to  the  cuftom  of  all  the  barbarous 
nations,  they  were  held  in  the  open  air,  in  fome 
plain  capable  of  containing  the  vail  number  of 
perfons  who  had  a  right  to  be  prefent.     Jo.  Jac. 
Sorberus  de  Comitiis  veterum  Germanorum,  vol.  i. 
§19,  &c.     They  were  denominated  Champs    de 
Mars  and  de  Mai,  from  the  months  in  which  ihey 
were  held.     Every  freeman  feems  to  have   had  a 
right  to  be  prefent  in  thefe  afiemblies.     Sorberus, 
ibid.  §  13:?,  &c.  The  ancient  annals  of  the  Franks 
defcribe  the  perfons  who  were  prefent  in  the  af- 
fembly  held  A.  D.  78 8,  in  thefe  words :  In  placito 
Ingelheimenfi  conveniunt  pontifices,  majores,  mi- 
nores,  facerdotes,  reguli,  duces,  comites,  prasfedti, 
cives,  oppidani,  Apud  Sorber.  §  304.  There  every 
thing  that  concerned  the  happinefs  of  their  coun- 
try, fays  an  ancient  hiftorian,  every  thing  that  could 
be  of  benefit  to  the  Franks,  was  confidered  and 
enjoined.   Fredegarius  ap.  Du  Cange  Gloflar.  voc. 
Campus  Marhi,  Chlotharius  II.  defcribes  the  bufi- 
nefs,  and  acknowledges  the  authority  of  thefe  af- 
femblies.     They  are  called,  fays  he,  that  whatever 
relates  to   the  common  fafety  may   be   confidered 
and  refolved  by  common  deliberation ;  and  what- 
ever they  determine,  to  that  I  will  conform.  Arnoi^ 
nus  de  Geft.  Franc,  lib.  iv.  c.  i.  ap.  Bouquet  Re- 
cueil,  iii.  1  i6.     The  llatutory  claufes,  or  words  of 
legiQative  authority  in  the  decrees  ifTued  in  thefe 
aflemblies,  run  not  in  the  name  of  the  King  alone. 
*'  We  have  treated,  fays  Childebert,  in  a  decree. 
Vol.  L  F  f  A.  D, 
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A.  D.  "532,  in  the  afTembly  of  March,  together 
with  bur  Nobles,  concerning  fome  affairs,  and  we 
now  piiblifh  the  conckifion,  that  it  may  come  to 
the  knowledge  of  all."  Childeb.  Decret.  ap.  Bou- 
quet Recueil  des  Hiftor.  tom.  iv.  p.  3.  We  have 
apreed  too-ether  with  our  vafials.  Ibid.  ^2.  It 
is  agreed  in  the  afTembly  in  which  we  were  all 
united.  Ibid.  §  4.  The  Salic  laws,  the  mod  ve- 
nerable  monument  of  French  jurifprudence,  were 
enaded  in  the  fame  manner.  Di6laverunt  Salicam 
legem  proceres  ipfius  gentis,  qui  tunc  temporis 
apud  earn  erant  Redlores.  Sunt  autem  eledli  de 
pluribus  viri  quatuor— qui  per  tres  Mallos  conve- 
nientes,  omnes  caufarum  origines  folicite  difcur* 
rendo,  tradantes  de  fingulis  judicium  decreverunt 
hoc  modo.  Prrf.  Leg.  Salic,  ap.  Bouquet.  Ibid, 
p.  122.  Hoc  decretum  eft  apud  regem  &  prin- 
cipes  ejus,  &  apud  cunflum  populum  chriftianum, 
qui  infra  regnum  Merwingorum  confiftunt.  Ibid. 
p.  124.  Nay,  even  in  their  charters,  the  Kings 
of  the  firft  race  are  careful  to  fpecify  that  they 
were  granted  with  the  confent  of  their  vafials.  Ego 
Childebertus  Rex  una  cum  confenfu  &  voluntate 
Francorum,  &c.  A.  D.  ^^S,  Bouquet,  ibid.  622. 
Chlotharius  III.  una  cum  patribus  noftris  epifcopis, 
optimatibus,  cseterifque  palatii  noftri  miniftris, 
A.  D.  664.  Ibid.  648.  De  confenfu  fidelium  nof- 
trorum.  Mably  Obferv.  tom.  i.  p.  239.  The  hif- 
torians  like  wife  defcribe  the  fundions  of  the  King 
"  in  the  national  afTemblies  in  fuch  terms  as  imply 

that  his  authority  there  was  extremely  fmall,  and 
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that  every  thing  depended  on  the  court  itfelf.  Ipfe 
Rex  (fays  the  authors  of  Annales  FrancoVum, 
fpeaking  of  the  Field  of  March)  fedebat  in  fella  " 
regia,  circumftante  cxercitu,  pra:cipiebatque  is,  die 
illo,  quicquid  a  Francis  decretum  erat.  Bouquet 
Recueil,  torn.  ii.  p.  647. 

That  the  general  afTemblies  exercifed  fupreme 
jurifdidlion  over  all  perfons,  and  with  refped:  to  all 
caufes,  is  lb  evident  as  to  ftand  in  need  of  no  proof. 
The  trial  of  Erunehaut,  A.  D.  6*3,  how  unjufl 
foever  the  fentence  againft  her  may  be,  as  related 
by  Fredegarius,  Chron.  cap.  42.  Bouquet,  ibid. 
430.  is  in  itfelf  fufficient  proof  of  this.  The  no- 
torious violence  and  iniquity  of  the  fentence,  ferve 
to  demondrate  the  extent  of  jurifdiclion  which 
this  affembly  poffc-ITed,  as  a  Prince  lb  fanguinary 
as  Clothaire  II.  thought  the  fanction  of  its  autho- 
rity would  be  fuflicient  to  juftify  his  rigorous  treat- 
ment of  the  mother  and  grandmother  of  fo  many 
Kings. 

With  refpecl  to  conferring  donatives  on  the 
Prince,  we  may  obierve,  that  among  nations  whofe 
manners  and  political  inititutions  are  fimple,  the 
publick,  as  well  as  individuals,  having  few  wants, 
they  are  unacquainted  with  taxes,  and  free  un- 
civilized tribes  difdain  to  fubmit  to  any  ftated 
impofition.  This  was  remarkably  the  cafe  of  the 
Germans,  and  of  all  the  various  people  that  uTued 
from  that  country.  Tacitus  pronounces  two  tribes 
not  to  be  of  German  origin,  becaufe  they  fubmit- - 
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ted  to  pay  taxes.  De  Morib.  Germ,  c  43.  And 
fpeaking  of  another  tribe  according  to  the  ideas 
prevalent  in  Germany,  he  fays,  "  they  were  not 
degraded  by  the  impofition  of  taxes."  Ibid.  c.  29. 
Upon  their  fettlement  in  Gaul,  Vv'C  may  conclude, 
that  while  elated  with  the  confcioufnefs  of  vidlory, 
they  would  not  renounce  the  high-fpirited  ideas 
of  their  anceftors,  or  voluntarily  fubmit  to  a  bur- 
den which  they  regarded  as  a  badge  of  fervitude. 
The  evidence  of  the  earlieft  records  and  hiftorians 
juflify  this  conclufion.  M.  de  Montefquieu,  in 
the  twelfth  and  fubfequent  chapters  of  the  thir- 
teenth book  of  TEfprit  des  Loix,  and  M.  de  Mably 
Obfervat.  fur  THifl.  de  France,  torn.  i.  p.  247, 
have  inveftigated  this  fadl  with  great  attention, 
and  have  proved  clearly  that  the  property  of  free- 
men among  the  Franks  was  not  fubjedl  to  any 
dated  tax.  That  the  ftate  required  nothing  from 
perfons  of  this  rank  but  military  fervice  at  their 
own  expence,  and  that  they  fhould  entertain  the 
King  in  their  houfes  when  he  was  upon  any  pro- 
srefs  throufrh  his  dominions,  or  his  officers  when 
fen t  on  any  publick  employment,  furniiliing  them 
with  carriages  and  horfes.  Monarchs  fubfilkd  al- 
moft  entirely  upon  the  revenues  of  their  own  do- 
mains, and  upon  the  perquifites  arifing  from  the 
adminiftration  of  juilice,  together  with  a  few  fmall 
fines  and  forfeitures  exadled  from  fuch  as  had  been 
guilty  of  certain  trefpaiTes.  It  is  foreign  from  my 
fubjedl  to  enumerate  thefe.  The  reader  may  find 
them  in  Obfervat.  de  M,  de  Mably,  vol.  i.  p.  267. 

When 
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When  any  extraordinary  aid  was  granted  by 
free-men  to  their  fovereign,  it  was  purely  volun- 
tary.    In  the  annual  alTenibly  of  March  or  May, 
it  was  the  cuftom  to  make  the  King  a  prefent  of 
money,  of  horfes  or  arms,  or  of  fome  other  thing 
of  value.    This  was  an  ancient  cuftom,  and  derived 
from  their  anceflors  the  Germans.     Mos  eft  civi- 
tatibus,  ukro  ac  viritim  conferri  principibus  vel 
armentorum  vel  frugum,  quod  pro  honore  accep- 
turn,  etiam  neceflitatibus  fubvenit.  Tacit,  de  Mor. 
Germ.  c.  15.  Thefe  gifts,  if  we  may  form  a  judg- 
ment concerning  them  from  the  general  terms  ia 
which  they  are  mentioned  by   the  ancient  hiilo- 
rians,  were  confiderable,  and  made  no  fmall  part 
of  the  royal  revenue.     Many  pafiages  to  this  pur- 
pofe  are  produced  by  M.  Du  Cange,  Diflcrt.  iv.  fur 
Joinville,   153.     Sometimes   a  conquered  people 
fpecified  the  gift  which  they  bound  themfelves  to 
pay  annually,  and  it  v/as  exaded  as  a  debt  if  they 
failed.     Annales  Metenfes,  ap.  Du   Cange,  ibid. 
p.  i^§.     It  is  probable  that  the  firft  flep  towards 
taxation  was  to   afcertain  the  value  of  thefe  eifts 
which  were  originally  gratuitous,  and  to  compel 
the  people  to  pay  the  fum  at  which  they  were  rated; 
Still,  however,  fome  memory  of  their  original  was 
prefcrved,  and  the  aids  granted  to  monarchs  in  all 
the  kingdoms  of  Europe  were  termed  benevolences 
or  free  gifts. 

The  Kings  of  the  fecond  race  in  France  were 
railed  to  the  throne  by  the  elcdlion  of  the  people. 
Pepinus  Rex  pius,  fays  an  author  who  wrore  a  few 
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years  after  the  tranfadion  which  he  records,  per 
authofiiatem  Pap^,  &  iindionem  fan6li  chrifmatis 
&  eleclionem   omnium  Francoriim  in   regni  folio 
fublimatus  eft.     Claufula  de  Pepini  confecratione 
ap    Bouq.  Recueil  des  Hiftor.  torn.  v.  p.  9.     At 
the  fame  time,  as  the  chief  men  of  the  nation  had 
transferred  the  crown  from  one  family  to  another, 
an  oath   vvas  txadled  of  them,  that  they  fnouid 
maintain  on  the  throne  the  family  which- th'ry  had 
now  promoted  j  ut  nunquam  de  alterius  lumbis 
regt^m  in  ;£vo   pr^efumant  eligere.     Ibid.  p.   lO. 
This  oath  the  nation  faithfully  obierved  during  a 
confiderabk  fpace  of  time.  1  he  poilerity  of  Pepin 
kept  pofRffion  of  the  throne  ^  but  with  refped  to 
the  manner  of  dividing  their  dominions  amiong  their 
children.  Princes  were  obliged  to  confult  the  gene- 
ral afiembiy  of  the  nation.     Thus  Pepin  himfelf, 
A.  D.  768,  appointed  his  two  fons,  Charles  and 
Carlomannus,  to  reign  as  joint  fovereigns  ;  but  he 
did  this,  una   cum  conlenfu  Francorum  &  proce- 
rum  fuorum  feu  &  epifcoporum,  before  whom  he 
laid  the  matter  in  their  general  aiiembly.  Conven- 
tus   apud  fan6cum  DionyGum,   Capitular,    vol.  i. 
p.  187.     This  deflination  the  French  confirmed  in 
a  fubfcqucnt  alTcmbly,  which  was  called  upon  the 
death  of  Pepin  ^  for,  as  Eginhart  relates,  they  not 
only  appointui  them  Kings,  but  by  their  authority 
they  regulated  the  limits  of  their  rcfpeflive  terri- 
tories.     Vita  Car.  Magni  ap.  Bouquet   Recueil, 
torn.  V.   p.  90.      In  the  fame  manner,  it  v/as   by 
the  authority  of  the  fuprcme  affemblies  that  any 
^ifpuce  which  arofe  among  the  dcfccndants  of  the 
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royjil  family  was  deteriPiined.  Charlemagne  re- 
cognizes this  important  part  of  their  jurildidlion, 
and  confirms  it  in  his  charter  concerning  the  par- 
tition of  his  dominions  ;  for  he  appoints,  that,  in 
cafe  of  any  uncertainty  with  irefpeifl  to  the  n'crht 
of  the  feveral  competitors,  he  whom  the  people 
fhall  chufe,  fliall  fucceed  to  the  crown.  Capitular, 
vol.  i.  442. 

Under  the  fecond  race  of  Kings,  the  affembly 
of  the  nation,  diftinguifhed  by  the  name  of  Con- 
ventus,  Malli,  Placita,  were  regularly  affembled 
once  a  year  at  leall,  and  frequently  twice  in  the' 
year.  One  of  the  moft  valuable  monuments  of 
the  hiftory  of  France  is  the  treatife  of  Hincmaarus, 
archbifhop  of  Rheims,  de  ordine  Palatii,  He  died 
A.  D.  882.  only  fixty-eight  years  after  Charle- 
magne, and  he  relates  in  that  iTiort  difcourfe  the 
fadls  which  were  communicated  to  him  by  Adal- 
hardus,  a  minifler  and  confident  of  Charlemagne. 
From  him  we  learn  that  this  great  monarch  never 
failed  to  hold  the  general  aiTembly  of  his  fubjedls 
every  year.  In  quo  placito  generalitas  univer- 
forum  mrijorum  tarn  clericorum  quam  laicorum 
convenicbat.  Hincm.  oper.  edit.  Sirmondi,  vol  ii. 
c.  29.  211.  In  thefe  afTemblies,  matters  which 
related  to  the  general  fafery  and  ftate  of  the  king- 
dom were  always  difcuilcd,  before  they  entered 
upon  any  private  or  lef^  important  bufmefs.  Ibid, 
c  33.  p.  213.  His  immediate  luccefTors  imitated  ~ 
his  example,  and  tranfaded  no  affair  of  import- 
ance without  the  advice  of  their  great  council. 

F  f  4  UmD£R 
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Under  the  fecond  race  of  Kings,  the  genius  of 
the  French  government  continued  to  be  in  a  good 
mcufure  democratical.  The  nobles,  the  dignified 
ecclefiafticks,  and  the  great  officers  of  the  crown, 
were  not  the  only  members  of  the  national  coun- 
cil,  the  people,  or  the  whole  body  of  free- men, 
either  in  perfon  or  by  their  reprefentatives,  had 
a  right  to  be  prefent  in  it.  Hincmarus,  in  de- 
fcribing  the  manner  of  holding  the  general  ailem- 
blies,  fays,  that  if  the  weather  was  fav^ourable, 
they  met  in  the  open  air,  but  if  otherwife,  they 
had  different  apartments  allotted  to  them,  fo  that 
the  dignined  clergy  were  feparated  from  the  laicy, 
and  the  comites  vel  hujufmodi  principes  fibimet 
honorificabiliter  a  cetera  multitudine fegregarentur. 
Ibid.  c.  25'  P-  ii4»  Agobardus,  archbilbop  of 
Lyons,  thus  defcribes  a  national  council  in  the 
year  833,  wherein  he  was  prefent.  Qui  ubique 
conventus  extitit  ex  reverendifTimis  epifcopis,  Sc 
magnifacentifTimis  viris  inluflribus,  collegio  quoque 
abbatum  &  comitum,  promifcuxque  i^tatis  & 
dignitatis  populo.  The  catera  multitudo  of  Hinc- 
marus is  the  fame  with  the  poptdus  of  Agobardus, 
and  both  defcribe  the  inferior  order  of  free- m.en, 
the  fame  wlio  were  afterwards  known  in  France 
iDy  the  name  of  the  third  efcate,  and  in  England 
by  the  name  of  commons.  The  people^  as  well 
as  the  members  of  higher  dignity,  were  admitted 
to  a  ihare  of  the  legidative  powen  Thus,  by  a 
law,  A.  D.  803,  it  is  ordained,  "  that  the  queftion 
fhall  be  put  to  the  people  with  refpecl  to  every 
new  law,  and  if  they  fhall  agree  to  it,  they  fhall 
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confirm  it  by  their  fignature."  Capit.  vol.  1.  394, 
There  are  two  capitularia  which  convey  to  us  a 
full  idea  of  the  part  which  the  people  had  in  the 
adminiftration  of  government.  When  they  felt 
the  weight  of  any  grievance,  they  had  a  right  to 
petition  the  fovereign  for  redrefs.  One  of  thefe 
petitions,  in  which  they  defire  that  ecclefiaflicks 
might  be  exempted  from  bearing  arms,  and  from 
ferving  in  perlon  againfl  the  t-nemy,  is  ftili  extant. 
It  is  addreflcd  to  Charlemiagne,  A.  D.  805,  and 
exprefled  in  fuch  terms  as  could  have  been  ufed 
only  by  men  confcious  of  liberty,  and  of  the  ex- 
tenfive  privileges  which  they  pofleiTed.  They  con^ 
elude  with  requiring  him  to  grant  their  demand, 
if  he  wifhed  that  they  fliould  any  longer  continue 
faithful  fubjecfs  to  him.  That  great  monarch, 
inilead  of  being  offended  or  furprifed  at  the  boid- 
nefs  of  their  petition,  received  it  in  a  molt  gracious 
manner,  and  fignidcd  his  willingnefs  to  comply 
with  it.  But  fenfible  that  he  himfelf  did  not 
polTefs  legiflative  authority,  he  promiles  to  lay  the 
matter  before  the  next  general  afTembly,  that  fuch 
things  as  were  of  common  concern  to  all  might 
he  there  confidered  and  eftablifned  by  com.mon 
confent.  Capitul.  torn.  i.  p.  405 — 409.  As  the 
people  by  their  petitions  brought  matters  to  be 
propofed  in  the  general  affembly,  we  learn  from 
another  capitulare  the  form  in  which  they  were 
approved  there,  and  enaded  as  laws>  The  pro- 
portions were  read  aloud,  and  then  the  people 
were  required  to  declare  whetlier  they  aiTenred  to 
them  or  not.     They  figniiicd  their  alTcnt  by  crying 

three 
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three  times,  "  We  are  fatisfied,"  and  then  the 
capitulare  was  confirmed  by  the  fubfcription  of 
the  monarch,  the  clergy,  and  the  chief  men  of  the 
laity.  Capitul.  torn.  i.  p.  627.  A.  D.  822.  It 
feems  probable  from  a  capitulare  of  Carolu5 
Calvus,  A.  D.  85I5  that  the  fovereign  could  not 
refufe  his  aiTent  to  what  was  propofed  and  efta- 
blilhed  by  his  fubjecls  in  the  general  alTembly. 
Tit.  ix.  §  6.  Capitul.  vol.  ii.  p.  47.  It  is  un- 
neceiTary  to  multiply  quotations  concerning  the 
leoiflative  power  of  the  national  afTembiy  of  France 
under  the  fecond  race,  or  concerning  its  right  to 
determine  with  regard  to  peace  and  war.  The 
uniform  ftyle  of  the  Capitularia  is  an  abundant 
confirmation  of  the  former.  The  reader  who  de- 
fires  any  farther  information  with  refped  to  the 
latter,  may  confuk  Les  Otigines  ou  TAncienGou- 
vernement  de  la  France,  &c.  tom.  iii.  p.  ?>j^  &:c. 
What  has  been  faid  with  refped  to  the  admiffion 
of  the  people  or  their  reprefentatives  into  the  fu- 
preme  afTembiy  merits  attention,  not  only  in  tracing 
the  progrefs  of  the  French  government,  but  on 
account  of  the  light  which  it  throws  upon  a  fimilar 
queilion  agitated  in  England,  concerning  the  time 
when  the  commons  became  part  of  the  legiflative 
body  in  that  kingdom. 

NOTE  XXXIX.    Sect.  III.  p.  201.  [QC^l. 

That  important  change  Vv'hich  the  conRitution 
of  France  underwent,  v/hen  the  legiflative  pov/er 
\vas   transferred   from   the    greai  council  of  the 
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nation  to  the  King,   has  been  explained    by    the 
French    antiquaries    with    lefs    care,     than    they 
beftovv  in  iilullnuino;  other  events  in  their  hiftorv. 
For  that  reaion   I  haye  endeavoured  with  greater 
attention  to  trace  the  (leps  which  led  to  this  me- 
morable revolution,     I  fhall  here  add  Ibme  parti- 
culars which  tend   further  to  illuilrate  it.     The 
Legis  Salicas,  the  Leges  Burgundionum,  and  other 
codes  publi(hed  by  th;-  feveral  tribes  which  fettled 
in   Gaul,    were  general  lav/s   extending  to  every 
perfon,  to  every  province  and  diftricl  where  their 
authority  was  acknowledged.     But  they  leem  to 
have  become  obfolete  ;    and  the  reaf  ;n  of  their 
failing  into  difufe  is  very   obvious.     Aln^iOil  th 
whole  property  of  the  nation  was  allodial   when 
thefe  lav/s  were  framed.     But  when  the  feudal  in- 
flitutions  became  general,    and   gave    rile  to   an 
infinite  variety  of  queflions  peculiar  to  that  fpecies 
cf  tenure,    the  ancient  codes  w^re  of  no  ufe  in 
deciding  with  regard  to  thefe,  becaufe  they  could 
not  contain  regulations  applicable  to  cafes  which 
did  not  exift  at  the  time  when  they  were  compiled. 
This  confiderable  change  in  the  nature  of  property 
made  it  neceiTary  to  publifh  the  nev/  regulations 
contained  in  the  Capitularia.      Many  of  thefe,  as 
is  evident  from  the  perufal  cf  them,  were  publick 
laws   extending  to  the  whole  i^rench   nation,    in 
the  general  affembly  of  which  they  were  enacftcd. 
The  v/eaknefs  of  the  greater  part  of  the  monarchs 
cf  the  fecond   race,  and  the  diforder  into  which 
the  nation  was  thrown  by  the  depredations  of  the 
f^^onncins,  encouraged  the  barons  to  uiurp  an  in- 
dependent 
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dependent  power  formerly  unknown  in  France. 
The  nature  and  extent  of  that  jurifdidlion  which 
they  afilimed,  I  have  formerly  confidered.     The 
political  union  of  the  kingdom  was  at  an  end,  its 
ancient  conllitution    was   diflblved,    and   only   a 
feudal  relation  fubfiiled  between  the  King  and  his 
vafTals.     The  regal  jurifdidion  extended  no  fur- 
ther than  the  domains  of  the  crown.     Under  the 
lad  Kings  of  the  fecond  race,  thefe  were  reduced 
almoft  to  nothing.     Under  the  fird  Kings  of  the 
third  race,  they  comprehended  little  more  than 
the  patrimonial  eflate  of  Hugh  Capet,  which  he 
annexed  to  the  crown.     Even  with  this  accefiion, 
they  continued  to  be  very  narrow.    Velly,  Hid.  de 
France,  torn.  iii.  p.  32.     Many  of  the  mod  confi- 
derable  provinces  in  France  did  not  at  fird  ac- 
knowledge Hugh  Capet  as   a  lawful   Monarch, 
There  are  dill  extant  feveral   charters,    granted 
during  the  fird  years  of  his  reign,  with  this  re- 
markable claufe  in  the  form  of  dating  the  charter ; 
"  Deo  regnante,  rege  expe6lante,"  regnante  do- 
mino nodro  Jefu  Chrido,  Francis  autem  contra 
jus  regnum  ufurpante  Ugone  rege.     Bouquet  Re- 
cLieil,  torn.  x.  p,  544.      A  Monarch  whofe  title 
was  thus  openly  difputed,  was  not  in  a  condition 
to  afTert  the  royal  jurifdidlion,  or  to  limit  that  of 
the  barons. 

All  thefe  circumdances  rendered  it  eafy  for 
the  barons  to  ufurp  the  rights  of  royalty  within 
their  own  territories.  The  capitularia  became  no 
lefs  cbfokte  than  the  ancient  lav/s  j  local  cudoms 
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were  every  where  introduced,  and  became  the  fols 
rule  bv  which  all  civil  tranfaflions  were  conducted, 
and  all  caufes  were  tried.     The  wonderful  is^no- 

o 

ranee,  which  became  general  in  France  during 
the  ninth  and  tenth  centuries,  contributed  to  the 
introdudion  of  cuftomary  law.  Few  pericns,  ex- 
cept ecclefiafticks,  could  read ;  and  as  it  was  not 
in  the  power  of  fuch  illiterate  peribns  to  have  re- 
courfe  to  written  laws,  either  as  their  guide  in  bu- 
finefs,  or  their  rule  in  adm-niftering  jufuce-,  tlue 
cuitoinary  law  univerfaily  prevailed. 

-  During  this  period,  the  general  afTeiTibly  of 
the  nation  feems  not  to  have  been  called,  nor  to 
have  once  exerted  its  legiflative  authority.  Local 
cuftoms  regulated  and  decided  every  thing.  A 
fcriking  proof  of  this  occurs  in  tracing  the  pro- 
grefs  of  the  French  jurifprudence.  The  hH  of 
the  Capitularia  colleded  by  M.  Baluze,  v/as  ifliied 
in  the  year  921,  by  Charles  the  Simple.  An 
hundred  and  thirty  years  elapfed  from  that  period 
to  the  publication  of  the  firft  crdonance  of  the 
Kingrs  of  the  third  race,  contained  in  the  jzrea.c 
colle(ftion  of  M.  Lauriere,  and  the  firil:  ordonance 
which  appears  to  be  an  act  of  legiflation  extend- 
ing to  the  whole  kingdom,  is  that  of  Philip  Au- 
gullus,  A.  D.  1 150.  Ordon.  tom.  i.  p.  i,  18. 
During  that  long  period  of  one  hundred  and  Cixty' 
nine  years,  all  tranfaclions  were  direcled  by  local 
cuftoms,  and  no  addition  was  made  to  the  uatu- 
tory  law  of  France,  The  ordonances,  previous  to 
the  reign  of  Philip  A  uguitus,  contain  regiihtions, 
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the  authority  of  which  did  not  extend  beyond  the 
Kins's  domains. 


'D 


Various  inftances  occur  of  the  caution  with 
which  the  Kings  of  France  ventured  at  firft  to 
exercife  legiflative  authority.  M.  TAb.  de  Mably 
produces  an  ordonance  of  Philip  Auguftus,  A.  D. 
12065  concerning  the  Jews,  who,  in  th^it  age, 
were  in  fome  meafure  the  property  of  the  lord  in 
whofe  territories  they  refided.  But  it  is  not  fo 
much  an  ace  of  royal  power,  as  a  treaty  of  the 
King  with  the  countefs  of  Champagne,  and  the 
comte  de  Dampierre  •,  and  the  regulations  in  it 
feem  to  be  eilablifhed  not  by  his  authority,  but 
by  their  confent.  Obfervat.  fur  Thift.  de  France, 
ii-  P-  365-  ^^  ^^^  fame  manner  an  ordonance  of 
Louis  VlII.  concerning  the  Jews,  A.  D.  1223, 
is  a  contradl  between  the  King  and  his  nobles, 
with  refped  to  their  manner  of  treating  that  un- 
happy race  of  men.  Ordon.  torn.  i.  p.  47.  The 
Edabl'.fTemens  of  St.  Louis,  though  well  adapted 
to  ferve  as  general  laws  to  the  v/hole  kingdom, 
were  nOt  publiflied  as  fuch,  but  only  as  a  complete 
code  of  cufcomary  lav;,  to  be  of  authority  within 
the  King's  domains.  The  wifdom,  the  equity,  and 
the  order  confpicuous  in  that  code  of  St.  Louis, 
procured  it  a  favourable  reception  i:hroiighout  the 
kingdom.  The  veneration  due  to  the  virtues  and 
good  intentions  of  its  author,  contributed  not  a 
little  to  reconcile  the  nation  to  that  legiflative 
authority,  which  the  King  began  to  afTume.  Soon 
after  his  time,  the  idea  of  the  King's  pofTefiing 
8  ^  fupreme 
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fupreme  legiflative  power  became  common.  If, 
fays  Beaumanoir,  the  King  makes  any  eftablifn- 
ment  fpecially  for  his  own  domain,  the  barons 
may  neverth^lefs  adhere  to  their  ancient  cufcoms; 
but  if  the  eftablilliment  be  general,  it  fhall  be 
current  throughout  the  v/hole  kingdom,  and  we 
ought  to  believe  that  fuch  eftabliihments  are  made 
with  mature  deliberation,  and  for  the  general 
good.  Cout.  de  B.^auvoifis,  c.  48.  p.  265. 
Though  the  Kings  of  the  third  race  did  not  call 
the  general  affembly  of  the  nation,  during  the 
long  period  from  Hugh  Capet  to  Philip  the  Fair, 
yet  they  fcem  to  have  confulted  the  bifnops  and 
barons  who  happened  to  be  prefent  in  their  court, 
with  refpedt  to  any  nev/  law  which  they  pubiifhed. 
Examples  of  this  occur  Ordon.  torn,  i.  p.  3  &  5. 
The  pradice  feems  to  have  continued  as  late  as 
the  reign  of  St.  Louis,  when  the  legiflative  au- 
thority of  the  crov/n  was  well  elLabliihed.  Ordon. 
torn.  i.  p.  58,  A.  D.  1246.  This  attention  paid 
to  the  barons  facilitated  the  Kings  acquiring  fuch 
full  poffeiTion  of  the  legiflative  power,  as  enabled 
them  afterwards  to  exercife  it  without  obferving 
that  formality. 

The  afTemblies  diftinguilhed  by  the  name  of 
the  States  General,  were  firfl:  called  A.  D.  1302, 
and  were  held  occafionally  from  that  period  to 
the  year  1614,  fince  which  time  they  have  not 
been  fummoned.  Thefe  were  very  different  from 
the  ancient  aflemblies  of  the  French  nation  under 
the  Kings  of  the  flril:  and  fecond  race.     There  is 

no 


^4?  PROOFS  AND  ILLUSTRATIONS. 

no  point  with  rerpe(5t  to  which  the  French  anti- 
quaries are  more  generally  agreed,  than  in  main- 
taining that  the  States  General  had  no  fufFrage  in 
the  pafTing  of  laws,  and  pofTefTed  no  proper  legif- 
lative  jurifdidtion.     The  whole  tenor  of  the  French 
hiftory  confirms  this  opinion.     The  form  of  pro- 
ceeding in  the  States  General  was  this.     The  King 
addreffed  himfelf  to  the  whole  body  aflembled  in 
one  place,    and  laid  before  them  the  affairs  on 
account  of  which  he  had  fummoned  them.     The 
deputies  6f  each  of  the  three  orders,  of  nobles,  of 
clergy,    and  of  the  third  eftate,    met  apart,  and 
prepared  their  cahier  or  memorial,  Containing  their 
anfwer  to  the  proportions  which  had   been  made 
to  them,  together  with  the  reprefentations  which 
they  thought  proper  to  lay  before  the  King.  Thefe 
anfwers  and  reprefentations  were  confidered  by  the 
King  in  his  council,  and  generally  gave  rife  to  an 
ordonance,     Thefe  ordonances  were  not  addreffed 
to  the  three  eftates  in  common.     Sometimes  the 
Kins;  addreffed  an  ordonance  to  each  of  the  eflates 
in  particular.     Sometimes  he  mentioned  the  affem- 
bly  of  the  three  eflates.     Sometimes  mention  is 
made  only  of  the  affembly  of  that  eftate  to  which 
the  ordonance  is  addreffed.     Sometimes  no  men- 
tion at  all    is  made  of  the  affembly  of  eflates, 
which  fuggefted  the  propriety  of  enadling  the  law. 
Preface  au  torn.  iii.  des  Ordon.  p.  xx.     Thus  the 
States  General  had  only  the  privilege  of  advifing 
and  remonftrating  •,  the  legiflative  authority  refided 
in  the  King  alone. 

NOTE 
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NOTE  XL.     SEfcT.  III.  p.  206.    [RR]. 

If  the  parliament  of  Paris  be  confidered  only 
as  the  fupreme  court  of  juftice,  every  thing  rela- 
tive to  its  origin  and  jurifdidtion  is  clear  and  ob- 
vious. It  is  the  ancient  court  of  the  King's  palace, 
new-modelled,  rendered  fedentary,  and  inverted 
with  an  extenfive  and  afcertained  jurifdidion.  The 
power  of  this  court,  while  employed  in  this  pare 
of  its  fundions,  is  not  the  objedl  of  pref-nt  confi- 
deration.  The  pretenfions  of  the  parliament  to 
controul  the  exercife  of  the  legiQative  authority, 
and  its  claim  of  a  right  to  interpofe  with  refpedt 
to  publick  affairs  and  the  political  admiiniftration 
of  the  kingdom,  lead  to  inquiries  attended  with 
great  difficulty.  As  the  officers  and  members 
of  the  parliament  of  Paris  were  anciently  nominated 
by  the  King,  were  paid  by  him,  and  on  feveral 
occafions  were  removed  by  him  at  pleafure^ 
(Chronic.  Scandaleufe  de  Louis  XL  chez  les 
Mem.  de  Comines,  tomi.  ii.  p.  51.  Edit,  de  M. 
Lenglet  de  Frefnoy)  they  cannot  be  confidered 
as  reprefentatives  of  the  people,  nor  could  they 
claim  any  fhare  in  the  legiflative  power  as  ading 
in  their  name.  We  muft  fearch  for  fome  other 
fource  of  this  high  privilege.  The  parlianient  was 
originally  compofed  of  the  m.oft  eminent  perfons 
in  the  kingdom.  The  peers  of  France,  eccle- 
fiafticks  of  the  higheft  order,  and  noblem.en  of 
illuilrious  birth  were  members  of  it,  to  whom 
were  added  fome  clerks  and  counfellors  learned  in 
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the  laws.  Pafquier  Recherches,  p.  44,  &:c.  Ency- 
clopedie,  torn.  xii.  Art.  Parleme?it.  p.  3,  5.  A 
court  thus  conftituted  was  properly  a  committee'' 
of  the  States  General  of  the  kingdom,  and  was 
compofed  of  thofe  barons  and  jideks^  whom  the 
Kings  of  France  were  accuflomed  to  confult  witb 
regard  to  every  a^c  of  jurifdidlion  or  legiflativc 
authority.  It  was  natural  therefore,  during  the 
intervals  between  the  meetings  of  the  States  Gene- 
ral, or  during  thofe  periods  when  that  aflembly 
was  not  called,  to  confult  the  parliament,  to  lay 
matters  of  publick  concern  before  it,  and  to  ob- 
tain its  approbation  and  concurrence,  before  any 
ordonance  was  publiflied,  to  which  the  people 
were  required  to  conform.  2.  Under  the  fecond 
race  of  Kings,  every  new  law  was  reduced  into 
proper  form  by  the  Chancellor  of  the  kingdom, 
was  propofed  by  him  to  the  people,  and  whert 
cna^^edy  was  committed  to  him  to  be  kept  among 
the  pu brick  records,  that  he  might  give  amhen- 
tick  copies  of  it  to  all  who  ihould  demand  them.r 
•  Hincm.  de  ord.  palat.  e.  16.  Capital.  Car.  Calv. 
tit.  xiv.  §  II.  tit.  xxxiii.  The  chancellor  prefided 
in  the  parliament  of  Paris  at  its  firll  inflitution. 
Encyclopedie,  tom^  iii.  art.  Chancellery  p.  88.  It 
was  therefore  natural  for  the  King  to  continue  to 
employ  him  in  his  acicient  fundions  of  framing, 
taking  into  his  cuftody,  and  publiilaing  the  ordo- 
nances  which  were  ilTued.  To  an  ancient  copy 
of  txhe  Capitularia  of  Charlemagne,  the  following, 
words  are  fubjoined;  Anno  tertio  clementiflimt 
Domini  noflri  Caroli  Augufti,  fub  ipfo  anno,  hasc 
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fada  Capitula  funt,  &  confignata  Stephano  comltl, 
ut  hasc  manifefta  faceret  Parifiis  mallo  publico,  & 
ilia  legere  faceret  coram  Scabineis,  quod  ita  & 
fecit,  &  omnes  in  uno  confenftrunt,  quod  ipfi 
voiuifTent  obfervare  ulque  in  poflerum,  etiam  om- 
nes Scabinei,  Epifcopi,  Abbates,  Comites,  manii 
propria  fubter  fignaverunt.  Bouquet  Recueil, 
torn.  V.  p.  66^.  Mallus  fignifies  not  only  the  pub- 
lick  afiembly  of  the  nation,  but  the  court  of  juftice 
held  by  the  comes,  or  mifTus  dominicus.  Scabini 
were  the  judges,  or  the  afTeflbrs  of  the  judges  in 
that  court.  Here  then  feems  to  be  a  very  early 
inftance,  not  only  of  laws  being  publifhed  in  a 
court  of  juftice,  but  of  their  being  verified  or 
confirmed  by  the  fubfcription  of  the  judges.  If 
this  was  the  common  pracflice,  it  naturally  intro- 
duced the  verifying  of  edidls  in  the  parliament  of 
Paris.  But  this  conjedure  I  propofe  with  that 
diffidence,  which  I  have  felt  in  all  my  reafonings 
concerning  the  laws  and  inftitutions  of  foreign 
nations.  3.  This  fupremje  court  of  juftice  in 
France  was  dignified  with  the  appellation  of  par- 
liament, the  name  by  which  the  general  aiTembly 
of  the  nation  was  diftinguifhed  towards  the  clofe 
of  the  fecond  race  of  Kings  -,  and  men,  both  in 
reafoning  and  in  condudt,  are  wonderfully  influ- 
enced by  the  fimilarity  of  names.  The  preferving 
the  ancient  names  of  the  magiftrates  eftablifhed 
while  republican  government  fubfifted  in  Rome, 
enabled  Auguftus  and  his  fucceftbrs  to  afiiime  new 
powers,  v,^ith  lefs  obfervation,  and  greater  eafe. 
The  beftowing  the  fame  name  in  France  upon  two 
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courts,  which    were  extremely   different,    contri-* 
biited  net  a  little  to  confound   their  iuri^idioa 

aPxd  tunclions. 

All  thcfe  circumftances' concurred  in  leading 
the  Kings  of  France  to  avail  themfelves  of  the 
|3arliament  of  Paris,  as  the  inflrunient  of  reconcil- 
ing the  people  to  their  exercile  of  legiflative  autho- 
rity. The  French,  accuftomed  to  fee  all  new  law3 
cxamir^ed  and  authorifed  before  they  were  pub- 
liflied,  did  not  fufficiently  diftinguifh  between  the 
eifedl  of  performing  this  in  the  national  aflfembly, 
or  in  a  court  appointed  by  the  King.  But  as  thaS 
court  was  compofed  of  refpeflable  members,  and 
well  fkilled  in  the  laws  of  their  country,  when  any 
new  edid-  received  its  fanflion,  that  was  fufficient 
to  difpofe  the  people  to  implicit  fubmiflion, 

"When  the  pradice  of  verifying  and  regijlering 
the  royal  edidls  in  the  parliament  of  Paris  became 
comiDon,.  the  parliament  contended  that  this  was 
RecelTary  in  order  to  giv^e  them  legal  authority.     It 
was  eftabliihed  as  a  fundamental  maxim  in  French 
jurifprudence,  that  no  law  could   be  publifhed  in 
any  ether  manner;  that,  widiout  this  formality,,  no 
edicl  or  crdonance  could  have  any  effect  •,  that  the 
people  were  not  bound  to  obey  it,  and  ought  not 
to  confiderit  as  an  edi(fl  or  crdonance  until  it  was 
verified  in  the  fupreme  court,  after  free  delibera- 
tion.    Roche- flavin  des  Parlemens  de  France,  4ta.. 
Gen.  162  I.  p.  921.     The  parliament,  at  different 
time.;,  hath  v/ith  great  fortitude  and  integrity  op- 
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pofed  the  will  of  their  fovereigns ;  and  notwith- 
Handing  their  repeated  and  peremptory  requifitions 
and  commands,  hath  refufed  to  verify  and  publifh 
fuch  edidls  as  it  conceived  to  be  opprellive  to  the 
people,  or  fubverfive  of  the  conftiturion  of  the 
kingdom.  Roche-fiavin  reckons,  that  between  the 
year  1562,  and  the  year  1589,  the  parliament  re- 
fufed to  verify  more  than  a  hundred  cd'idis  of  the 
Kings.  Ibid.  925.  Many  infbances  of  the  fpirit 
and  conftancy  with  which  the  parliaments  of  France 
oppofed  pernicious  laws,  and  afTerted  their  own 
privileges,  are  enumerated  by  LimniEus  Notitias 
Regni  Francis,  lib.  i.  c.  9.  p.  224. 

EuT  the  power  of  the  parlianient  to  maintain 
and  defend  this  privilege,  bore  no  proportion  to  its 
importance,  or  to  the  courage  with  which  the  mem- 
bers afTerted  it.  When  any  monarch  was  deter-  g 
mined  that  an  edicl  fhould  be  carried  into  execu- 
tion, and  found  the  parliament  inflexibly  refolved 
not  to  verify  or  publifh  it,  he  could  eafily  fupply 
this  dtfe6t  by  the  plenitude  of  his  regal  power. 
He  repaired  to  the  parliament  in  perfon,  he  took 
pofTefTion  of  his  feat  of  juflice,  and  commanded 
the  edi6t  to  be  read,  verified,  regiflered,  and  pub- 
lifhed  in  his  prefence.  Then,  according  to  ano- 
ther maxim  of  F'rench  lav/,  the  King  himfelf  beins 
prefent,  neither  the  parliament,  nor  any  magiflrate 
whatever,  can  exercife  any  authority,  or  perform 
any  funLtion.  Adveniente  Principe,  cefTat  magif- 
tratus.  Roche-fiavin,  ibid.  p.  928,  929.  Ency- 
clopedic, torn,   ix.  Art.  Lit.  de  Jtijiice^  p.   5 Si. 
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Roche-flavin  mentions  feveral  inftances  of  Kings 
who  adtually  exerted  this  prerogative,  fo  fatal  to 
the  refidue  of  the  rights  and  liberties  tranfmitted 
to  the  French  by  their  anceftors.  Pafquier  pro- 
duces fome  inftances  of  the  fame  kind.  Rech. 
p.  6i.  Limnsus  enumerates  many  others,  which 
the  length  to  which  this  note  has  fwelled,  prevents 
.  me  from  inferting  at  length,  though  they  tend  greatly 
to  illiiftrate  this  important  article  in  the  French 
hiilory,  p.  245.  Thus  by  an  exertion  of  prero- 
gative, which,  though  violent,  feems  to  be  confti- 
tutional,  and  is  juftificd  by  innumerable  precedents, 
all  the  efforts  of  the  parliament  to  limit  and  con- 
trcul  the  King's  legiQative  authority,  are  rendered 
Ineffeftual. 

I  HAVE  not  attempted  to  explain  the  conftitu- 
tion  or  jurifdi6lion  of  any  parliament  in  France^ 
but  that  of  Paris.  All  of  them  are  formed  upon 
the  model  of  that  moft  ancient  and  refpedable  tri- 
bunal, and  all  my  obfervations  concerning  it  v/iU 
apply  with  full  force  to  them. 

KOTE   XLL     Sect.  Ill,  p.  211.   [SS], 

The  humiliating  pofture,  in  which  a  great  Em- 
peror  implored  abfolution,  is  an  event  fo  fingular^ 
that  the  words  in  which  Gregory  himfelf  defcribes 
it,  merit  a  place  here,  and  convey  a  ftriking  pic- 
ture of  the  arrogance  of  that  Pontiff.  Per  triduum, 
ante  portam  caftri,  depofito  omni  regio  cultu,  mife- 
rabiliter,    utpote  difcalceatus,   dc  laneis  indutus, 
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perfiftens,  non  prins  cum  multo  fletu  apoftolics 
miferationis  auxilium,  &  conlblationem  implorari 
deftitit,  quam  omnes  qui  ibi  aderant,  &  ad  quos 
rumor  iile  pervenit,  ad  tantam  pietatem,  &  com- 
pafTionis  mifericordiam  movit,  ut  pro  eo  multis 
precious  =&:  lacrymis  intercedentes,  omnes  quidem 
infolitam  noftrs  mentis  duritiem  mirarentur  •,  no- 
nulli  vero  in  nobis  non  apoftolic^  fedis  gravitatem, 
fed  quafi  tyrannic^  feriratis  crudelitatem  efle  cla- 
marunt.  Epifl:.  Gregor.  ap.  Memorie  della  Con- 
tefla  Tvlatilda  da  Franc  Mar.  Fiorentini.  Lucca, 
1736.  vol.  i.  p.  174. 

NOTE  XLIL    Sect.  III.  p.  222.  [TT]. 

As  I  have  endeavoured  in  the  hiflory  to  trace 
the  various  fteps  in  the  progrefs  of  the  conflitu- 
tion  of  the  Empire,  and  to  explain  the  peculiarities 
in  its  policy  very  fully,  it  is  not  neceffary  to  add 
much  by  way  of  illuflration.  What  appears  to 
be  of  any  imiportance^  I  ihall  range  under  diftinft 
loeads- 

I.  With  refped  to  the  power,  jurifdidtion  and 
revenue  of  the  Emperors.  A  very  juft  idea  of 
thefe  may  be  formed  by  attending  to  the  view 
which  FfcfFel  gives  of  the  rights  of  the  Emperors 
a-t  two  different  periods.  The  firfl  at  the  clofe  of 
the  Saxon  race,  A.  D.  1024.  Thefe,  according  to 
his  enumeration,  were  the  right  of  conferring  all 
'  the  great  ecclefiaftical  benefices  in  Germany  ^  of 
receiving  the  revenues  of  them  during  a  vacancy  ; 

.  Gg4  of 


456  PROOFS  AND  ILLUSTRATIONS. 

of  Mort-main,  or  of  fucceeding  to  the  effeds  of  ec- 
cleriallicks  who  died  inteftate.  The  right  of  con- 
firming or  of  annulling  the  eledions  of  the  Popes. 
The  right  of  alTembling  councils,  and  of  appoint- 
ing them  to  decide  concerning  the  affairs  of  thje 
church.  The  right  of  conferring  the  title  of  King 
upon  their  vaflals  The  right  of  granting  vacant 
fiefsp  The  righi  of  receiving  the  revenues  of  the 
Empire,  whether  arifmg  from  the  imperial  do- 
mains, from  impofls  and  tolls,  from  gold  or  filver 
mines,  from  the  taxes  paid  by  the  Jews,  or  from 
forfeitures.  The  right  of  governing  Italy  as  its 
proper  fovereigns.  The  right  of  erecting  free 
cities,  and  of  eiiablifhing  fairs  in  them.  The  right 
of  affembling  the  diets  of  the  Empire,  and  of  fix- 
ing the  time  of  their  duration.  The  right  of  coin- 
ing money,  and  of  conferring  that  privilege  on  thp 
ilates  of  the  Empire.  The  right  of  adminiftering 
both  high  and  low  juftice  within  the  territories  of 
the  different  ftates.  Abrege,  p.  i6o.  The  other 
period  is  at  the  extindipn  of  the  Emperors  of  the 
families  of  Luxemburg  and  Bavaria,  A.  D.  1437. 
According  to  the  fame  author,  the  Imperial  pre^ 
rogatives  at  that  time  were  the  right  of  conferring 
all  dignities  and  titles,  except  the  privilege  of 
being  a  (late  of  the  Empire.  The  right  of  Preces 
frimaria^  or  of  appointing  once  during  their  reign 
a  dignitary  in  each  chapter  or  religious  houfe. 
The  right  of  granting  difpenfations  with  refpedt 
to  the  age  of  mj^jority.  The  right  of  erecfting 
cities,  and  of  conferring  the  privilege  of  coining 
nioney.     The  right  of  calling  the  meetings  of  th^   , 
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diet,  and  of  prefiding  in  them.  Abrege,  &c.  p. 
507.  It  were  eafy  to  fhow  that  Mr.  Pfeffel  is  well 
founded  in  all  thefe  affertions,  and  to  confirm  them 
by  the  teftimony  of  the  moft  refpedlable  authors. 
In  the  one  period,  the  Emperors  appear  as  mighty 
fovereigns  with  extenfive  prerogatives ;  in  the 
other,  as  the  heads  of  a  confederacy  with  very 
limited  powers. 

The  revenues  of  the  Emperors  decreafed  ftill 
more  than  their  authority.  The  early  Emperors, 
and  particularly  thofe  of  the  Saxon  line,  befides 
their  vail  patrimonial  or  hereditary  territories,  pof- 
fefled  an  extenfive  domain  both  in  Italy  and  Ger^ 
many  which  belonged  to  them  as  Emperors.  Italy 
belonged  to  the  Emperors  as  their  proper  king- 
dom, and  the  revenues  which  they  drew  from  it 
were  very  confiderable.  The  firft  alienations  of 
the  Imperial  revenue  were  made  in  this  country. 
The  Italian  cities  having  acquired  wealth,  and 
afpiring  at  independence,  purchafed  their  liberty 
from  different  Emperors,  as  I  have  obferved  Note 
XV.  The  fums  which  they  paid,  and  the  Em- 
perors with  vv'hom  they  concluded  thefe  bargains, 
are  mentioned  by  Cafp.  Klockius  de  iErario  No-  v 
rimb.  1671.  p.  85,  &c.  Charles  IV.  and  his  fon 
"^Venceflaus,  difllpated  all  that  remained  of  the 
Italian  branch  of  the  domain.  The  German  do- 
main  lay  chiefly  upon  the  banks  of  the  Rhine,  and 
was  under  the  government  of  the  Counts  Palatine. 
It  is  not  eafy  to  mark  out  the  boundaries,  or  to 
fftim^te  the  yalue  of  this  ancient  domain,  which 

has 
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has  been  fo  long  incorporated  with  the  territories 
of  different  Princes.  Some  hints  with  refped  to 
it  may  be  found  in  the  gloflary  of  Speidelius,  which 
he  has  intitled  Speculum  Juridico-Philologico- 
politico  Hifloricum  Obfervationum,  &c.  Norimb- 
1673.  vol.  i.  679,  1045.  ^  ^o:t  full  account  of  it 
is  given  by  Klockius  de  -^rario,  p.  84.  Befides 
this,  the  Emperors  poiTefTed  confiderable  diflrids 
of  land  lying  intermixed  with  the  eftates  of  the 
Dukes  and  barons.  They  were  accuflomed  to  vifit 
thefe  frequently,  and  drew  from  them  what  was 
fufficient  to  fupport  their  court  during  the  time  of 
their  refidence.  Annaliftse.  ap.  Struv.  tom.  i.  611. 
A  great  part  of  thefe  v;ere  feized  by  the  nobles 
during  the  long  interregnum,  or  during  the  wars 
occafioned   by  the  conteils  between  the  Emperors 

.  and  the  court  of  Rome.  At  the  fame  time  that 
fuch  encroachments  were  made  on  the  fixed  or  ter- 

'  ritorial  property  of  the  Emperors,  they  were  rob- 
bed almoft  entirely  of  their  cafual  revenues.  The 
Princes  and  barons  appropriating  to  themfelves 
taxes  and  duties  of  every  kind,  which  had  ufually 
been  paid  to  them.  Pfeffel  Abrege,  p.  374.  The 
profufe  and  inconfiderate  ambition  of  Charles  IV. 
Iquandered  v^hatever  remained  of  the  Imperial  re- 
venues after  fo  many  defalcations.  He,  in  the 
year  1376,  in  order  to  prevail  wirh  the  Ele6lors  to 
chufe  his  fon  Wenceflaus  King  of  the  Romans, 
promifed  each  of  them  a  hundred  thoufand  crowns. 
But  being  unable  to  pay  fo  large  a  fum,  and  eager 
to  fecure  the  elediion  to  his  fon,  he  alienated  to 
the  three  ecclefiaftical  Ekdors,  and  to  the  Count 

Palatine, 
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Palatine,  fuch  countries  as  dill  belonged  to  the 
Imperial  domain  on  the  banks  of  the  Rhine,  and 
likewife  made  over  to  them  all  the  taxes  and  tolls 
then  levied  by  the  Emperors  in  that  diflridl.  Trj- 
themius,  and  the  author  of  the  Chronicle  of  Mag- 
deburgh,  enumerate  the  territories  and  taxes  which 
were  thus  alienated,  and  reprefent  this  as  the  lafl: 
and  fatal  blow  to  the  Imperial  authority.  Struv. 
Corp.  vol.  i.  p.  437.  From  that  period,  the  fhreds 
of  the  ancient  revenues  pofTefied  by  the  Emperors 
have  been  fo  inconfiderable,  that,  in  the  opinion 
of  Speidelius,  all  that  they  yield  would  be  fo  far 
from  defraying  the  expence  of  fupporting  their 
^oufehold,  that  they  would  not  pay  the  enlarge  of 
maintaining  the  polls  eftablifhed  in  the  Empire. 
Speidelii  Speculum,  &c,  vol  i.  p.  680.  Thefe 
funds,  inconfiderable  as  they  were,  continued  to 
decreafe.  Granvelle,  the  minifter  of  Charles  V, 
afTerted  in  the  year  1 546,  in  prefence  of  feveral 
of  the  German  Princes,  that  his  mafter  drew  no 
money  at  all  from  the  Empire.  Sleid.  Hiilory  of 
the  Reformation,  Lond.  1689.  p.  372.  The  fame 
is  the  cafe  at  prefent.  Traite  de  droit  Publique  de 
rEmpire  par  M.  le  Coq  de  Villeray,  p.  55,  From 
the  reisn  of  Charles  IV.  whom  Maximilian  called 
the  peft  of  the  Empire,  the  Emperors  have  de* 
pended  entirely  on  their  hereditary  dominions,  as 
the  only  fource  of  their  power,  and  even  of  their 
fubfiHence. 

2.  The   ancient  mode  of  eleding  the  Empe- 
rors, and  the  various  changes  which  it  underwent, 

require 


460  PROOFS  AND   ILLUSTRATIONS. 

require  fome  illuftration.  The  Imperial  crowa 
was  originally  attained  by  eledlion,  as  well  as 
thofe  of  moil  monarchies  in  Europe.  An  opinion 
long  prevailed  among  the  antiquaries  and  publick 
lawyers  of  Germany,  that  the  right  of  chufmg  the 
Emperors  was  veiled  in  the  archbiihops  of  Mentz, 
Cologne,  and  Treves,  the  King  of  Bohemia,  the 
Duke  of  Saxony,  the  Marquis  of  Brandenburgh, 
and  the  Count  Palatine  of  the  Rhine,  by  an  ediifl 
of  Ctho  liL  confirmed  by  Gregory  V.  about  the 
year  996.  But  the  whole  tenor  of  hiilory  contra- 
didls  this  opinion.  It  appears,  that  from  the  ear- 
lieil  period  in  the  hiilory  of  Germany,  the  perfofi 
who  was  to  reign  over  all,  was  ele6led  by  the  fuf- 
frage  of  all.  Thus  Conrad  I.  was  eleded  by  all 
the  people  of  the  Franks,  fay  fome  annaliils ;  by 
all  the  princes  and  chief  men,  fay  others  •,  by  all 
the  nation,  fay  others.  See  their  words,  Struv. 
Corp.  211.  Conringius  de  German.  Imper.  Repub. 
i\croamata  Sex.  Ebroduni  1654.  p.  103.  In  the 
year  1024,  pofterior  to  the  fuppofed  regulations 
of  Ctho  III.  Conrad  II.  was  eledled  by  all  the 
chief  men,  and  his  election  was  approved  and  con- 
firmed by  the  people,  Struv.  Corp.  284.  At  the 
eledlion  of  Lotharius  II.  A.  D.  1125,  fixty  thou- 
fand  perfons  of  all  ranks  were  prefent.  He  was 
named  by  the  chief  men,  and  their  nomination  was 
approved  by  the  people.  Struv.  ibid.  p.  357.  The 
firft  author  who  mentions  the  feven  Eledors  is 
Martinus  Polonus,  who  flourillied  in  the  reign  of 
Frederick  II.  which  ended  A.  D.  1250.  We  find 
that  in  all  the  ancient  eledions  to  which  I  have 

referred. 
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referred,    the  Princes  of  the  greateft  power  and 
authority  were  allowed   by    their  countrymen  to 
name  the  perfon  whom  they  wiihed   to    appoint 
Emperor,  and  the  people  approved  ot  difapproved 
of  their  nomination.     This  privilege  of  voting  firfl: 
is  called  by  the  German  lawyers  the  right  of  Pr^- 
taxaiion,     Pfeffel  Abrege,  p.  316.     This  was  the 
firil  origin  of  the  exclufive  right  which  the  Elec- 
tors acquired.     The  Ele(5tors  polTefTed  the  mofl 
cxtenfive  territories  of  any  Princes  in  the  Empire ; 
all  the  great  offices  of  the  iiate  were  in  their  hands 
by  hereditary  right ;  as  foon  as  they  obtained  or  en- 
grofied  fo  much  influence  in  the  eledion  as  to  be 
allowed  the  right  of  prastaxation,  it  became  un- 
necefTary  for  the  inferior  ecclefiafticks  and  barons 
to  attend,  when   they  had  no  other  fundlion  buc 
that  of  confirming  the  deed  of  thefe  more  powerful 
Princes  by  their  aflent.     During  times  of  turbu- 
lence, they  could  not  refort  to  the  place  of  eledion 
without   a  numerous  retinue  of  armed  vafllds,  the 
expence  of  which  they  were  obliged  to  defray  out 
of  their  own  revenues.     The  rights  of  the  {^v^n 
Elecftors  were  fupported  by  all  the  defcendants  and 
allies  of  their  powerful  families,  who  fhared  in  the 
fplendor  and  influence  which  they  enjoyed  by  this 
diftinguifhing  privilege.     Pfeflfel  Abrege,  p.  37^« 
The  feven  Eledlors  were  confldered  as  the  repre- 
fcntatives  of  all  the  orders  which  compofed  the 
higheft  clafs  of  German  nobility.    There  were  three 
archbifhops,  chancellors  of  the  three  great  diftrids 
into  which  the  Empire  was  anciently  divided  ;  one 
King-,  one  Dukej  one  Marquis 5  and  one  Count. 

AU 
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All  thefe  circumftances  contributed  to  render  thd 
introdudion  of  this  confiderable  innovation  into 
the  conditution  of  the  Gcrrnianick  body  extremely 
taly.  livery  thing  of  importance,  relating  to  this 
branch  of  the  political  ftate  of  the  Empire,  is  well 
jlluftrated  by  Oniiphrius  Panvinius,  an  Augufti- 
nian  Monk  of  Verona,  who  lived  in  the  reign  of 
Charles  V.  His  treatife,  if  we  make  fome  allow- 
ance for  that  partiality  which  he  exprelTes  in  favour 
of  the  powers  which  the  Popes  claimed  in  the 
Empire,  has  the  merit  of  being  one  of  the  firft 
works  in  which  a  contraverted  point  in  hiftory  is 
examined  with  critical  precifion,  and  with  a  pro- 
per attention  to  that  evidence  which  is  derived 
from  records,  or  the  teftimony  of  contemporary 
hiftorians.  It  is  inferted  by  Goldaflus  in  his  Poli- 
tica  Imperialia,  p.  2. 

As  the  Ele6lors  have  engrofled  the  fole  right 
of  chufing  the  Emperors,  they  have  alTumed  like- 
wife  that  of  depofmg  them.  This  high  power  the 
Eleftors  have  not  only  prefumed  to  claim,  but 
have  ventured,  in  more  than  one  inftance,  to  exer- 
cife.  In  the  year  1298,  a  part  of  the  Elc6lors 
depofed  Adolphus  of  NafTau  and  fubftituted  Albert 
of  AuRria  in  his  place.  The  reafons  on  which 
they  found  their  fcntence,  fhow  that  this  deed 
i^owed  from  factious,  not  from  publick  fpirited 
motives.  Struv.  Corp.  vol.  i.  540,  In  the  firft 
year  of  the  fifteenth  century,  the  Electors  depofed 
WenccQaus,  and  placed  the  Imperial  crown  on 
the  head  of  Rupert  Elector  Palatine.     The  ad  of 
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depofition  is  Hill  extant.  Goldafti  Confllt.  vol.  i. 
379.  It  is  pronounced  in  the  name  and  by  the 
authority  of  the  Eledlors,  and  confirmed  by  (cveral 
prelates  and  barons  of  the  Empire,  who  were 
prefent.  Thefe  exertions  of  the  electoral  power 
demonftrate  that  the  Imperial  authority  was  funk 
very  low. 

The  other  privileges  of  the  Eleflors,  and  the 
rights  of  the  eledoral  college,  are  explained  by  the 
writers  on  the  publick  law  in  Germany. 

3.  With  refped  to  the  diets  or  general  affem- 
blif  s  of  the  Empire,  it  would  be  necefiary,  if  my 
objed  were  to  write  a  particular  hiftory  of  Ger- 
many, to  enter  into  a  minute,  detail,  concerning 
the  forms  of  afiembling  ic,  the  perfons  who  have 
right  to  be  prefent,  their  divifion  into  feveral  Col-  , 

leges  or  Benches,  the  objedls  of  their  deliberation, 
the  mode  in  which  they  carry  on  their  debates  or 
give  their  fuffrages,  and  the  authority  of  their 
decrees  or  recefTes.  But  in  a  general  hiftory  it  h 
fufficient  to  obferve,  that,  originally,  the  diets  of 
the  Empire  were  exadlly  the  fame  with  the 
afTemblies  of  March  and  of  May,  held  by  the 
Kings  of  France.  They  met,  at  leaft,  once  a  year. 
Every  freeman  had  a  right  to  be  prefent.  They 
were  alTemblies,  in  which  a  monarch  deliberated 
with  his  fubje(fl:s,  concerning  their  common  in- 
tereft.  Arumseus  de  Comitiis  Rom.  German.  Im- 
perii, 4to,  Jense,  1660,  cap.  7.  N'^.  20,  &c.  But 
when  the  Princes,  dignified  ecclefiaflicks,  and  ba- 
rons. 
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rons,    acquired  territorial  and  independent  jurif^ 
didion,  the  diet  became  an  aflembly  of  the  feparate 
Hates,  which   formed  the   confederacy  of  which 
the  Emperor  was  head.     While  the  conftitution 
of  the  Empire  remained   in    its  primitive   form, 
attendance  on  the  diets  was  a  duty,  like  the  other 
fervices  due  from  feudal  fubje6ls  to  their  fove- 
reign,  which  the  members  were  bound  to  perform 
in  perfon  ;  and  if  any  member  who  had  a  right 
to   be  prefent  in  the  diet  negleded  to  attend  iri 
perfon,  he  not  only  loft  his  vote,  but  was  Ymblt 
to  an  heavy  penalty.     Arumsus  de  Comit.  c.  5. 
N^.  40.     Whereas,  from  the  time  that  the  mem- 
bers of  the  diet  became  independent  ftates,  the 
right  of  fuffrage  was  annexed  to  the  territory  or 
dignity,  not  to  the  perfon.     The  members,  if  they 
could  not,  or  would  not  attend  in  perfon,  might 
fend  their  deputies,  as  Princes  fend  ambaffadors,- 
and  they  were  entitled   to  exercife  all  the  rights 
belonging  to  their  conftituents.     Ibid.  N^.  42.  46.- 
49.     Hy  degrees,  and  upon  the  fame  principle  of 
confidering  the  diet  as  an  affembly  of  independent 
Hates,  in  which  each  confederate  had  the  right  of 
fuffrage,  if  any  member  poffeiTed  more  than  one 
of  thofe  dates  or  charadiers  which  entitle  to  a  feat 
in  the  diet,   he  was  allowed  a  proportional  number 
of  fuffrages.      Pfeffel  Abrege,  622.      From  the 
fame  caufe  the  Imperial  cities,    as  foon  as  they 
became  free,  and  acquired  fupreme  and  indepen- 
dent jurifdidion  within  their  own  territories,  were 
received  as  members  of  the  diet.     The  powers  of 
the  diet  extend  to  every  thing  relative  to  the  com- 
mon 
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mon  concern  of  the  Germanick  body,  or  that  can 
intereft  or  affed  it  as  a  confederacy.  The  diet 
takes  no  cognizance  of  the  interior  adminiftration 
in  the  different  ftates,  unlefs  that  happens  to 
diflurb  or  threaten  the  general  fafety. 

4.  With  refpefl  to  the  Imperial  chamber,  the 
jurifdi(5lion  of  which  has  been  the  great  fource  of 
order  and  tranquillity  in  Germany,  it  is  necefTary 
to  obferve,  that  this  court  was  inftituted  in  order 
to  put  an  end  to  the  calamities   occafioned  by 
private  wars  in  Germany.     I  have  already  traced 
the  rife  and  progrefs  of  this  pradtice,  and  pointed 
out  its  pernicious  effedls  as  fully  as  their  extenfive 
influence   during  the  middle  ages  merited.      In 
Germany,  private  wars  feem  to  have  been  more 
frequent  and  produdive   of  worfe  confequences 
than  in  the  other  countries  of  Europe.     There  are 
obvious    reafons  for  this.     The  nobility  of  Ger- 
many were  extremely  numerous,  and  the  caufes 
of  their  diflention  multiplied  in  proportion.     The 
territorial  jurifdidion  which  the  German  nobles 
acquired,  was  more  complete  than  that  pofTeired 
by  their  order  in  other  nations.     They  became,  in 
reality,  independent  powers,  and  they  claimed  all 
the  privileges  of  that  character.     The  long  inter- 
regnum from  A.  D.   1255  toA.D.   1273,  accuf- 
tomed  them  to  an  uncontrouled  licence,  and  led 
them  to  forget  that  fubordination  which  is  ne- 
cefTary in  order  to  maintain  publick  tranquillity. 
At  the  time  when  the  other  monarchs  of  Europe 
Vol.  I.  H  h  *   begaa 
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*  began  to  acquire  fuch  an  increafe  of  power  and 

revenues,  as  added  new  force  to  their  government, 
the  authority  and  revenues  of  the  Emperors  con- 
tinued gradually  to  decline.  The  diets  of  the 
Empire,  which  alone  had  authority  to  judge  be- 
tween fuch  mighty  barons,  and  power  to  enforce 
its  decifions,  met  very  feldorn.  Conring.  .\croa- 
mata,  p.  234.  The  diets  when  they  did  aflemble 
were  often  compofed  of  feveral  thoufand  members. 
Chronic.  Conitant.  ap.  Struv.  Corp.  i.  p.  546, 
and  were  mere  tumultuary  aflemblies,  ill  qualified 
to  decide  concerning  any  queilion  ol  right.  The 
fefTion  of  the  diets  continued  only  two  or  three 
daysi  PfefFel  Abrege,  p.  244,  fo  that  they  had 
no  time  to  hear  or  difcufs  any  caufe  that  was  in  the 
fmalleft  degree  intricate.  Thus  Germany  was 
left,  in  fome  meafure,  without  any  court  of  judica- 
ture, capable  of  reprefling  the  evils  of  private  war. 

All  the  expedients  which  were  employed  in 
other  countries  of  Europe  in  order  to  reftrain  this 
pra6lice,  and  which  I  have  defcribed  Note  XXI. 
were  tried  in  Germany  with  little  efFe6l.  The 
confederacies  of  the  nobles  and  of  the  cities,  and 
the  divifion  of  Germany  into  various  circles,  which 
I  mentioned  in  that  Note,  were  found  likewife 
infufficient.  As  a  laft  remedy,  the  Germans  had 
recourfe  to  arbiters  whom  they  called  Auftrega^ 
The  barons  and  dates  in  different  parts  of  Ger- 
many joined  in  conventions,  by  which  they  bound 
themfelves  to  refer  all  controverfies,  that  might 

arife 
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arife  between  them,  to  the  determination  of  Auji- 
reg<e^  and  to  fnbmit  to  their  fentences  as  final. 
Thefe  arbiters  are  named  fometimes  in  the  treaty 
of  <:onvention,  an  inftance  of  which  occurs  in 
Ludewig  Reliquiae  Manufcr.  omnis  sevi,  vol.  ii. 
212  ;  fometimes  they  were  chofen  by  mutual  con- 
fent;  fometimes  they  were  appointed  by  neutral 
perfons ;  and  fometimes  the  choice  was  left  to  be 
decided  by  lot.  Datt.  de  Pace  publica  Imperii, 
lib.  i.  cap.  27.  N°  60,  &c.  Speidelius  Speculum, 
&c.  voc.  Aiiftrag.  p.  (^c,.  Upon  the  introdudlion 
of  this  pradice,  the  publick  tribunals  of  juftice 
became,  in  a  great  meafure,  ufelefs,  and  were 
almoft  entirely  deferted. 

In  order  to  re  eflablifh  the  authority  of  govern- 
ment, Maximilian  inftituted  the  Imperial  chamber, 
at  the  period  which  I  have  mentioned.  This  tri- 
bunal confided  originally  of  a  prefident,  who  was 
always  a  nobleman  of  the  firft  order,  and  of  fixteen 
judges.  The  prefident  was  appointed  by  the  Em- 
peror, and  the  judges,  partly  by  him,  and  partly 
by  the  States,  according  to  forms  which  it  is  un- 
neceflary  to  defcribe.  A  fum  was  impofcd,  with 
their  own  confent,  on  the  States  of  the  Empire, 
for  paying  the  falaries  of  the  judges,  and  officers 
in  this  court.  The  Imperial  chamber  was  efta- 
blilhed  firft  at  Francfort  on  the  Maine.  During 
the  reign  of  Charles  Y.  it  was  removed  to  Spires, 
and  continued  in  that  city  above  a  century  and  a 
half.     It  is  now  fixed  at  Wetzlar.     This  court 

H  h  2  take? 
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takes  cognizance  of  all  queftions  concerning  civil 
rip-ht  between  the  States  of  the  Empire,  and  paffes 
judgment  in  the  laft  refort,  and  without  appeaU 
To  it  belongs,  likewife,  the  privilege  of  judging 
in  criminal  caufes,  which  may  be  confidered  as 
conneded  with  the  prefervation  of  the  publick 
peate.     PfefFel  Abrege,  560. 

All  caufes  relating  to  points  of  feudal  right  or 
jurifdidion,  together  with  fuch  as  refped  the  terri- 
tories which  hold  of  the  Empire  m  Italy,  belong 
properly  to  the  jurifdidtion  of  the  Aulick  council. 
This  tribunal  was  formed  upon  the  model  of  the 
ancient  court  of  the  palace  inftituted  by  the  Em- 
perors of  Germany.  It  depended  not  upon  the 
States  of  the  Empire,  but  upon  the  Emperor  -,  he 
having  the  right  of  appointing  at  pleafure  all  the 
judges  of  whom  it  is  compofed.  Maximilian,  in 
order  to  procure  fome  compenfation  for  the  dimi- 
nution of  his  authority,  by  the  powers  veiled  in 
the  Imperial  chamber,  prevailed  on  the  diet  A.  D. 
15 1 2,  to  give  its  confent  to  the  eftablifhment  of 
the  Aulick  council.  Since  that  time,  it  has  been 
a  great  obje6l  of  policy  in  the  court  of  Vienna  to 
extend  the  jurifdiclion,  and  fupport  the  authority 
of  the  Aulick  council,  and  to  circumfcribe  and 
weaken  thofe  of  the  Imperial  chamber.  The 
tedious  forms  and  dilatory  proceedings  of  the  Im- 
perial chamber  have  furnilhed  the  Emperors  with 
pretexts  for  doing  fo.  Lites  Spirae,  according  to 
the  witticifm  of  a  German  lawyer,  fpirant,   fed 

nunquam 
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nunquam  expirant.  Such  delays  are  unavoidable 
in  a  court  compofed  of  members  named  by  States, 
jealous  of  each  other.  Whereas  the  judges  of  the 
Aulick  council,  depending  on  one  malkr,  and 
being  refponfible  to  him  alone,  are  more  vigorous 
and  decifive.  PufFendorf.  de  Statu  Imper.  Ger- 
man, cap.  V.  §  20.     Pfeffel  Abrege,  p.  581. 

NOTE  XLIII.     Sect.  IIL  p.  225.   [UU]. 

The  defcription  which  I  have  given  of  the 
Turkifh  government  is  conformable  to  the  ac- 
counts of  the  moft  intelligent  travellers  who  have 
vifited  that  Empire.  The  count  de  Marfigli,  in 
his  treatife  concerning  the  military  flare  of  the 
Turkifh  Empire,  ch.  vi.  and  the  Author  of  Obfer- 
vations  on  the  religion,  laws,  government  and 
manners  of  the  Turks,  publifhed  at  London  1 768, 
vol.  i.  p,  81.  differ  from  other  writers  who  have 
defcribed  the  political  conftitution  of  that  powerful 
monarchy.  As  they  had  opportunity,  during  their 
long  refidence  in  Turkey,  to  obferve  the  order 
and  juflice  confpicuous  in  feveral  departments  of 
adminiftration,  they  feem  unwilling  to  admit  that 
it  fhould  be  denominated  a  defpotifm.  ^But  when 
the  form  of  government  in  any  country  is  rcpre- 
fented  to  be  defpotick,  this  does  not  fuppofe  that 
the  power  of  the  monarch  is  continually  exerted 
in  adls  of  violence,  injuflice,  and  cruelty,  i  Under 
governments  of  every  fpecies,  unlefs  when  fome 
frantick  tyrant  happens  to  hold  the  fcepter,  the 

H  h  3  ordinary 
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ordinary  adminiftration  muft  be  conformable  to 
the  principles  of  juilice,  and  if  not  active  in  pro- 
moting the  welfare  of  the  people,  cannot  certainly 
have  their  deftrudion  for  its  obje(5l.  A  ftate,  in 
which  the  fovereign  poflelTes  the  abfolute  com- 
mand of  a  vafb  military  force,  together  with  the 
difpofal  of  an  excenfive  revenue;  in  which  the 
people  have  no  privileges,  and  no  part  either  im- 
mediate or  remote  in  legiflation  \  in  which  there 
is  no  body  of  hereditary  nobility,  jealous  of  their 
own  rights  and  dittinctions,  to  ftand  as  an  inter- 
mediate order  between  the  Prince  and  the  people, 
cannot  be  diftinguilhed  by  any  name  but  that  of 
a  defpotifm.  The  reftraints,  however,  which  I 
,  have  .mentioned,  arifing  from  the  Capiculy^  and 
from  religion,  are  powerful.  But  they  are  not 
fuch  as  chansfe  the  nature  or  denomination  of  the 
government.  When  a  defpotick  Prince  employs  , 
an  armed  force  to  fupport  his  authority,  he  com- 
mits the  fupreme  power  to  their  hands.  The 
Prstorian  bands  in  Rome  dethroned,  murdered, 
and  exalted  Princes,  in  the  fame  wanton  manner 
with  the  foldiery  of  the  Porte  at  Conftantinople. 
But  notwithftanding  this,  the  Roman  Emperors 
have  been  confidered  by  all  political  writers  as 
pofTeffing  defpotick  power. 

The  Author  of  Obfervations  on  the  religion, 

law,  government,  and  manners  of  the  Turks,  in 

a  preface  to  the  fecond  edition  of  his  work,  hath 

made  fome  remarks  on  what  is  contained  in  this 

5  Note, 
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Note,  and  that  part  of  the  text  to  which  it  re- 
fers. It  is  with  diflidcnce  I  fet  my  opinion  in 
oppofition  to  that  of  a  perfon,  who  has  obferved 
the  government  of  the  Turks  with  attention, 
and  has  defcribed  it  with  abilities.  But  after 
a  careful  review  of  the  lubjed:,  to  me  the  Turk- 
ifh  government  ftill  appears  of  fuch  a  fpecies, 
as  can  be  ranged  in  no  c'afs,  but  that  to  which 
political  writers  have  given  the  name  of  defpo- 
tifm.  There  is  not  in  Turkey  any  conftitutional 
reftraint  upon  the  will  of  the  fovereign,  or  any 
barrier  to  circumfcribe  the  exercife  of  his  power,^ 
but  the  two  which  I  have  mentioned ;  one  af- 
forded by  religion,  the  principle  upon  which  the 
authority  of  the  Sultan  is  founded  ;  the  other 
by  the  army,  the  inftrument  which  he  mull:  em- 
ploy to  maintain  his  pov/er.  .  The  Author  re- 
prefents  the  Ulcma^^  or  body  of  the  law%  as  an  in- 
termediate order  between  the  monarch  and  the 
people.  Pref.  p.  30.  But  whatever  reftraint  tlie 
authority  of  the  Ulcma  may  impofe  upon  the  fo- 
vereign, is  derived  from  religion.  The  MoulahSy 
out  of  whom  the  Mufti  and  other  chief  officers 
of  the  law  mud  be  chofen,  are  ecclefiafticks. 
It  is  as  interpreters  of  the  Koran  or  Divine  Will 
that  they  are  objeds  of  veneration.  The  check, 
then,  which  they  give  to  the  exercife  of  arbi- 
trary power  is  not  different  from  one  of  thofe 
of  which  I  took  notice.  Indeed,  this  reftraint 
cannot  be  very  confiderable.  The  Mufti,  who 
is  the  head  of  the  order,  as  well  as  every  inferior 

H  h  4  officer 
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officer  of  law,  is  named  by  the  Sultan,  and  re- 
movable at  pleafure.  The  ftrange  means  em- 
ployed by  the  Ulcma  in  1746,  to  obtain  the 
difmiflion  of  a  minifter  whom  they  hated,  is  a 
manifeft  proof  that  they  pofTefs  but  little  confti- 
tutional  authority  which  can  ferve  as  a  reftraint 
upon  the  will  of  the  fovereign.  Obfervat.  p.  92. 
of  2d  edit.  If  the  author's  idea  be  juft,  it  is 
aflonifliing  that  the  body  of  the  law  fhould  have 
no  method  of  remonilrating  againft  the  errors 
of  adminiftration,  but  by  fetting  fire  to  the  ca- 
pital. 

The  Author  feems  to  confider  the  Cafuuly^ 
or  foldiery  of  the  Porte,  neither  as  formidable 
inftruments  of  the  Sultan's  power,  nor  as  any  re- 
ftraint upon  the  exercife  of  it.  His  reafons  for 
this  opinion  are,  that  the  number  of  the  Capi- 
culy  is  fmall  in  proportion  to  the  other  troops 
which  compofe  the  Turkifh  armies,  and  that  in 
time  of  peace  they  are  undifciplined.  Pref.  2d 
edit.  p.  23,  &c.  But  the  troops  ftationed  in  a 
capital,  though  their  number  be  not  great,  are 
always  mailers  of  the  fovereign's  perfon  and 
power.  The  praetorian  bands  bore  no  proportion 
to  the  legionary  troops  in  the  frontier  provinces. 
The  foldiery  of  the  Porte  are  more  numerous, 
and  muft  pofTefs  the  fame  power,  and  be  equally 
formidable,  fometimes  to  the  fovereign,  and  oftener 
to  the  people.  However  much  the  difcipline  of 
the  Janizaries  may  be  negledted  at  prefent,  it  cer- 
tainly 
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tainly  was  not  fo,  in  that  age  to  which  alone  my 
deicription   of   the  Turkifh  government  appHes. 
The  Author  obferves,  Pref.  p.  29.  that  the  Jani- 
zaries never  depofed  any   Sultan  of   themfelves, 
but  that  fome  form  of  law,  true  or  falfe,  has  been 
oblerved,  and  that  either  the  Mufti,  or  fome  other 
miniller  of   religion,    has  announced  to  the  un- 
happy prince  the  law  which  renders  him  unwor- 
thy  of  tne  throne.     Obferv.  p.  i02.     This  will 
always    happen.      In    every    revolution   brought 
about  by  military  power,  the  deeds  of  the  foldiery 
muft  be  confirmed  and  carried  into  execution  with 
the  civil  and  religious  formalities  peculiar  to  tl;ie 
conftitution. 

This  addition  to  the  Note  may  ferve  as  a  further 
illuftration  of  my  own  fentiments,  but  is  not  made 
with  any  intention  of  entering  into  any  contro- 
verfy  with  the  Author  of  Ohfervations^  &c.  to 
whom  I  am  indebted  for  the  obliging  terms  in 
which  he  has  expreffed  his  remarks  upon  what  he 
had  advanced.  Happy  were  it  for  fuch  as  ven- 
ture to  communicate  their  opinions  to  the  world, 
if  every  animadverfion  upon  them  were  conveyed 
with  the  fame  candid  and  liberal  fpirit :  In  one 
particular,  however,  he  feems  to  have  mifappre- 
hended  what  I  meant.  Pref.  p.  17.  I  certainly 
did  not  mention  his  or  count  Marfigli's  long  refi- 
dence  in  Turkey  as  a  circumftance,  which  Ihould 
detra6b  from  the  weight  of  their  authority.  I 
;ook  notice  of  it,  in  juftice  to  my  readers,  that 

they 
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they  might  receive  my  opinion  with  diftruft,  as  it 
differed  from  that  of  perfons  whofe  means  of  in- 
formation were  fo  far  fuperior  to  mine. 

NOTE  XLIV.   Sect.  IIL  p.  227.  [XX]. 

The  inflitution,  the  difcipline,   and  privileges 
of  the  Janizaries  are  defcribed  by  all  the  authors 
who  give  any  account  of  the  Turkifh  government. 
The  manner  in  which  enthufiafm  was  employed 
in   order  to  infpire  them  v/ith  courage   is   thus 
related  by  Prince  Cantemir:  "  When  Amurath  I. 
had  formed  them  into  a  body,  he  fent  them  to 
Haji  Bektafh  a  Turkifli  Saint,  famous  for  his  mi- 
racles and  prophecies,  deliring  him  to  beftow  on 
them  a  banner,  to  pray  to  God  for  their  fuccefs,  and 
to  give  them  a  name.     The  Saint,  v/hen  they  ap- 
peared in  his  prefence,  put  the  fleeve  of  his  gown 
upon  one  of  their  heads,  and  fays.  Let  them  be 
called  Tengicheri,     Let  their  countenance  be  ever 
bright,  their  hands  vi6torious,  their  fword  keen ; 
let  their  fpear  always  hang  over  the  heads  of  their 
enemies,  and  wherever  they  go,  may  they  return 
with  a  fhining  face."     Hiitory  of  the  Ottoman 
Empire,    p.  38.       The  number  of  Janizaries,  at 
the  firft  inftitution  of  the  body,  was  not  confider- 
able.      Under  Solyman,  in  the  year  1521,  they 
amounted  to  twelve  thoufand.     Since  that  time 
their  number  has  greatly  increafed,  Marfigli,  Etat, 
&c.  ch.  16.  p.  6^m     Though  Solyman  polTeired 
fuch  abilities  and  authority  as  to  reftrain  this  for- 
midable 


PROOFS   AND   ILLUSTRATIONS.  47; 

midablc  body  within  the  bounds  of  obedience,  yet 
its  tendency  to  limit  the  power  of  the  Sultans 
was,  even  in  that  age,  foreleen  by  fagacious  ob- 
fervers.  Nicolas  Daulphinois^  who  accompanied 
M.  D'Aramon  ambaflador  from  Henry  II.  of 
France  to  Solyman,  publillied  an  account  of  his 
travels,  in  which  he  defcribes  and  celebrates  the 
difcipline  of  the  Janizaries,  but  at  the  fame  time 
prediv5ls  that  they  would,  one  day,  become  formi- 
dable to  their  mailers,  and  afl  the  fame  part  at 
Conftantinople,  as  the  Prsetorian  bands  had  done 
at  Rome.  Colleclion  of  Voyages  from  the  Earl 
of  Oxford's  Library,  vol  i.  p.  599. 

NOTE  XLV.  Sect.  in.  p.  229.  [YY]. 

Solyman  the  Magnificent,  to  whom  theTurkifli 
hiilorians  have  given  the  firname  of  Canuni^  or 
inftituter  of  rules,  firft  brought  the  finances  and 
military  eftablifhment  of  the  Turkifh  Empire  into 
a  regular  form..  He  divided  the  military  force 
into  the  Capculy  or  foldiery  of  the  Porte,  which 
was  properly  the  Handing  army,  and  Serratacul^ 
or  foldiers  appointed  to  guard  the  frontiers.  The 
chief  ftrength  of  the  latter  confided  of  thofe  who 
held  Timariots  and  Ziams.  Thefe  were  portions 
of  land  granted  to  certain  perfons  for  life,  in 
much  the  fame  manner  as  the  military  fiefs  among 
the  nations  of  Europe,  in  return  for  which  mili- 
tary fervice  was  performed.  Solyman,  in  his 
Qanun-Nams  or  book  of  regulations,  fixed  with 

great 
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great  accuracy  the  extent  of  thefe  lands  in  each 
province  of  his  Empire,  appointed  the  precifc 
number  of  foldiers  each  perlbn  who  held  a  Tima- 
riot  or  a  Ziam  fhould  bring  into  the  field,  and 
cftablifhed  the  pay  which  they  fhould  receive  v/hile 
engaged  in  fervicc.  Count  Marfigli  and  Sir  Paul 
Rycaut  have  given  extradls  from  this  book  of  re- 
gulations, and  it  appears,  that  the  ordinary  efta- 
blifhment  of  the  Turkiih  army  exceeded  an  hun- 
dred and  fifty  thoufand  men.  When  thefe  were 
added  to  the  foldiery  of  the  Porte,  they  formed  a 
military  power  greatly  fuperior  to  what  any 
Chriftian  date  could  command.  Marfip-ll  Etat 
Militaire,  &c.  p.  136.  Rycaut's  flate  of  the  Ot- 
toman Empire,  book  iii,  ch.  2.  As  Solyman,  dur- 
ing his  adive  reign,  was  engaged  fo  conftantly  in 
war,  that  his  troops  were  always  in  the  field,  the 
Strraiaculy  became  almoft  equal  to  the  Janizaries 
themfelves  in  difcipline  and  valour. 

It  is  not  furprifing,  then,  that  the  authors  of 
the  fixteenth  century  fhould  reprefent  the  Turks 
as  far  fuperior  to  the  Chriftians,  both  in  the  know- 
ledge and  in  the  pradtice  of  the  art  of  war.  Guic- 
ciardini  informs  us,  that  the  Italians  learned  the 
art  of  fortifying  towns  from  the  Turks.  Hiftor. 
lib  XV.  p.  266.  Bufbequius,  who  was  ambaiTador 
from  Ferdinand  to  Solyman,  and  who  had  oppor- 
tunity to  obferve  the  Hate  both  of  the  Chri- 
ftian and  Turkifh  armies,  publifhed  a  difcourfe 
concerning  the  bed  manner  of  carrying  on  war 

againft 
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againft  the  Turks,  in  which  he  points  out  at  great 
length  the  immenfe  advantages  which  the  Infidels 
polTefred  with  refpedl  to  difcipline,  and  military 
improvements  of  every  kind.  Bufbequii  opera,  edit. 
Elzevir,  p.  393,  &:c.  The  teftimony  of  other  au- 
thors might  be  added,  if  the  matter  were,  in  any 
deo^ree,  doubtful. 

Before  I  conclude  thefe  Proofs  and  lUuflra- 
tions,  I  ought  to  explain  the  reafon  of  two  omif- 
fions  in  them  ;  one  of  which  it  is  neceflary  to  men- 
tion on  my  own  account,  the  other  to  obviate  an 
objedion  to  this  part  of  the  work. 

In  all  my  inquiries  and  difquifitions  concerning 
the  progrefs  of  government,  manners,  literature 
and  commerce  during  the  middle  ages,  as  well  as 
in  my  delineations  of  the  political  conftitution  of 
the  different  States  of  Europe  at  the  opening  of 
the  lixteenth  century,  I  have  not  once  mentioned 
M.  de  Voltaire,  who,  in  his  Effay  fur  rhiftcire 
generaky  has  reviewed  the  fame  period,  and  has 
treated  of  all  thefe  fubjeds.  This  does  not  pro- 
ceed from  inattention  to  the  works  of  that  extra- 
ordinary  man,  whofe  genius,  no  lefs  enterprizing 
than  univerfal,  has  attempted  almoft  every  different 
fpecies  of  literary  compofition.  In  many  of  thefe 
he  excels.  In  all,  if  he  had  left  religion  untouched, 
he  is  inflrudive  and  aorreeable.  But  as  he  feldoni 
imitates  the  example  of  modern  hiflorians  in  citing 
the  authors  from  whom  they  derived  their  infor- 
mation, 
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mation,  I  could  not,  with  propriety,  appeal  to  his 
authority  in  confirmation  of  any  doubtful  or  un- 
known fad:.  I  have  often,  however,  followed  him 
as  my  guide  in  tL-fe  refearches;  and  he  has  not 
'  only  pointed  out  the  fa£ts  with  refped  to  which  it 
was  of  importance  to  inquire,  but  the  conclufions 
which  it  was  proper  to  draw  from  them.  If  he 
had,  at  the  fame  time,  mentioned  the  books  which 
relate  thefe  particulars,  a  great  part^  of  my  la- 
bour would  have  been  unneceiTary,  and  many  of 
his  readers  who  now  confider  him  only  as  an  en- 
tertaining and  lively  writer,  would  find  that  he  is 
a  learned  and  well-informed  hitlorian. 

As  to  the  other  omifTion ;  every  intelligent 
reader  mud  have  obferved,  that  Ihave  not  entered, 
either  in  the  hiftorical  part  of  this  volume,  or  in 
the  Proofs  and  llluftrations,  into  the  fame  detail 
with  refpedl  to  the  ancient  laws  and  cuiloms  of  the 
Britifh  kingdoms,  as  concerning  thofe  of  the  other 
European  nations.  As  the  capital  fads  with  re- 
gard to  the  progrefs  of  government  and  manners 
in  their  own  country  are  known  to  mod  of  my 
readers,  fuch  a  detail  appeared  to  me  to  be  lefs 
effential.  Such  fads  and  obfervations,  however, 
as  were  neceffary  towards  completing  my  defign  in 
this  part  of  the  work,  I  have  mentioned  under  the 
different  articles  which  are  the  fubjeds  of  my  dif- 
quifitions.  The  flate  of  government,  in  all  the 
nations  of  Europe,  having  been  nearly  the  fam®^ 
during  feveral  ages,  nothing  can  tend  more  to  illuf- 

trate 
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trate  the  progrefs  of  the  Englilh  conftitution,  than 
a  careful  inquiry  into  the  laws  and  cuftoms  of  the 
kingdoms  on  the  Continent.  This  fource  of  in- 
formation  has  been  too  much  negleded  by  the 
Englilh  antiquaries  and  lawyers.  Filled  with  ad- 
miration of  that  happy  conftitution  now  eftabliflied 
in  Great  Britain,  they  have  been  more  attentive  to 
its  forms  and  principles,  than  to  the  condition 
and  ideas  of  remote  times,  which,  in  almofl  every 
particular,  differ  from  the  prefent.  While  engaged 
in  perufing  the  laws,  charters,  and  early  hiftorians 
of  the  continental  kingdoms,  I  have  often  been  led 
to  think  that  an  attempt  to  illuftrate  the  progrefs 
of  the  Englifh  jurifprudence  and  policy,  by  a  com- 
parifon  with  thofe  of  other  kingdoms  in  a  fimilar 
fituation,  v/ould  be  of  great  utility,  and  might 
throw  much  light  on  fome  points  which  are  now 
obfcure,  and  decide  others,  which  have  been  long 
controverted. 
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Balance  of  power,  the  fill  rife  of,  in  Europe,  133.  The  progrefs 
of.   134. 

Baltic,  the  lirll  fource  of  wealth,  to  the  towns  fituated  on  that 
fea.  409. 

Barcelona,  its  trade,  riches,  and  privileges  at  the  clofe  of  the  fif- 
teenth century,  424. 

Barons,  their  independence,  and  mutual  hoflilities,  under  the  feu- 
dal fyftem,  19.  How  afFeded  by  the  infranchifement  of  cities, 
41,  Acquire  a  participation  in  legiflative  government,  43, 
Their  private  wars  for  redrefs  ofperfonal  injuries,  52.  Methods 
employed  to  abolifh  thefe  contentions,  54.  Origin  of  their  fu- 
preme  and  independent  jurifdidion,  68.  The  bad  efFeds  refult- 
jng  from  thefe  privileges,  69,  The  fteps  taken  by  Princes  to 
reduce  their  courts,  71.  How  obliged  to  relinquiih  their  judi- 
cial prerogatives,  81.  Of  Italy,  fubjedled  to  municipal  laws; 
396,  Note  XV.  Their  right  of  territorial  jurifdidlion  explained, 
364.  Their  emoluments  from  caufes  decided  in  their  courts, 
36^. 

Benefices^  under  the  feudal  fyllem,  a  hiHory  of,  260,  When  they 
became  hereditary,  263, 

Books,  an  inquiry  into  the  materials  of  the  ancient  ones,  280.  The 
lofs  of  old  manufcripts  accounted  for,  ib.  The  great  prices  they 
fold  for  in  ancient  times,   281. 

Boroughs,  reprefentatives  of,  how  introduced  into  national  coun- 
cils, 44. 

Britons,  antient,  their  diftrefs  and  dejedion  when  deferted  by  the 
Romans,  and  haraffed  by  the  Pids  and  Caledonians,  233, 
Note  i. 

Brotherhood  of  God,  an  account  of  that  aflbciation  for  extinguilhing 
private  wars,  338. 

Bruges,  how  it  became  the  chief  mart  for  Italian  commodities 
during  the  middle  ages,  404. 

Burgundy^  Mary,  heirefs  of,  the  importance  with  which  her  choice 
inahulhand  was  confidered  by  all  Europe,  124.  The  treache- 
rous views  of  Lewis  XI.  of  France  toward  her,  127,  Is  married 
to  the  Archduke  Maximilian,  128,  T-he  influence  of  this 
aiaich  on  the  Hate  of  Europe,  ib, 

Ca/au 
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Cafar^  his  account  of  the  ancient  Germans,  compared  vvirh  that 
of  Tacitus,  247. 

Galatrwvay  military  order  of,  in  Spain,  zealou*;  to  employ  their 
prowwi's  in  defence  of  the  honours  of  the  Virgin  JViary,  427, 
The  vow  ufed  by  thefe  kniohts,  ib, 

Cambrayy  treaty  of,  its  objeft,  140.  The  confederacy  difTolved, 
142. 

Canon  Law,  an  inquiry  into,  74.  Progrefs  of  ecclefiaftica!  ufurp- 
ations,  7^.  The  maxims  of,  more  equitable  than  the  civil 
courts  of  the  middle  age-^,   76. 

Qajlile,  rife  of  the  kingdom  of,    175.     Its  union  with  Aragon,  ib. 
Its  King  Henry  IV,  lolemnly  tried  and  depofed   in  an  aflembly 
of  the  nobles,   179.     The  conititution  a-id   government  of  thaf 
kingdom,    184,     A  hiftory  of  the  Cortes  of,  and  its  privileges, 
ib.     The  kingdom  originally  elective,  421,  AW  xxxiii, 

Catalonia^  the  fpirited  behaviour  of  the  people  there  in  defence  of 
their  f'ght^,  againH:  their  King  John  II,  of  Aragon,    178. 

Cenfuales-,  a  fpecies  of  the  Oblati,  or  voluntary  flaves,  the  obliga- 
tions they  entered  into  defcribed,  326. 

Centenarii^  or  inferior  judges  in  the  middle  ages,  the  extraordinary 
oath  required  from  them,    398, 

Cha?nps  de  Mars,  and  de  Mai^  account  of  thofe  afTemblies  of  the 
antient  Gauls,  433. 

Charlemagne,  his  law  to  prevent  private  wars  for  redrefs  of  perfonal 
injuries,  54,  334,  State  of  Germany  under  his  dexendants, 
207. 

CharksW ,  Emperor,  diflipates  the  Imperial  domains,  4156. 

■  ■  V.  Emperor,  an  emulator  of  the  heroick  condaft  of  his  ri- 
val, Francis  I  8t.  His  future  grandeur  founded  on  the  mar- 
riage of  the  Archduke  Maximilian  with  the  heirefs  of  Burgundy, 
128. 

VII.  of  France,  the  firft   who   introduced  (landing  armies 


in  Europe,   1 12.     His  fuccefsful  cxtenfion  of  the  regal  preroga- 
tive,   IK. 

VIH.  of  France,  his  charatler,   129.     How  induced  to  in- 


vade Italy,  ib.  His  relources  and  preparations  for  this  enter- 
prize,  130.  His  rapid  (uccefs,  131.  A  combination  of  the 
Italian  ftates  formed  againft  him,  133.  Is  forced  to  leturn  back 
to  France,  ib.,  The  dillreffed  ilate  of  his  revenues  by  this  expe- 
dition,   I  :!9. 

Chark'voix,  nis  account  of  the  North  American  Indians,  made  ufe 
of  in  a  comparifon  between  rhem  and  the  ancient  Germans,  2^6. 

Charters,  of  immunity  or  franchife,  an  inquiry  into  the  nature  of 
thole  granted  by  the  barons  of  France  to  the  towns  under  their 
jurifdidlions,  301,  Note  x^\.  Of  Communities,  granted  by  the 
Kings  of  France,  how  ihey  tended  to  elUbliih  regular  gavern- 
menr,  39,  302, 

I  i  2  Chinjalrjif 


INDEX    TO    THE 

Chi'valryy  the  origin  of,  82.  Its  beneficial  efFedls  on  human  man* 
ners,  83.  The  enthufiaim  of,  difiinguifhed  from  its  falutary 
confequences,  85, 

Chrijiianity^  corrupted  when  firft  brought  into  Europe,  38.  Its 
influence  in  freeing  mankind  from  the  bondage  of  the  feudal 
policy,  321,  iVc/(?  XX, 

Circles  of  Germany,  the  occafion  of  their  being  formed,  214. 

Citiss,  the  aniient  ihtes  of,  under  the  feudal  policy,  36.  The 
freedom  of,  where  iirft  eltablilhed,  37.  Charters  of  communi- 
ty, why  granted  in  France  by  Louis  le  Grofs,  39,  Obtain  the 
like  all  over'Europe,  40.     Acquire  political  confideration,  43, 

Clergy^  ihe  progrefs  of  tlieir  ufurpaiionr,  75.  Their  p!an  of  juris- 
prudence more  perft(5l  than  that  of  the  civil  courts  in  the  middle 
aG:cs,  76.  The  great  ignorance  of,  in  the  early  feudal  times  of 
Europe,   279, 

Cleriza,  ilave  to  Willa,  widow  of  Duke  Hugo,  extract  from  the 
charter  of  manumifiion,  gragted  to  her,   323. 

Clermont,  council  of,  refolves  on  the  holy  war,  28.     See  Feier  ths 
'  hermit i  and  Crtifades, 

Clotaire  I.  inllance  of  the  fmall  auihority  he  had  over  his  army, 
4^1. 

Clotharius  II,  his  account  of  the  popular  aflernblies  among  the  ancient 
Gauls,  433. 

Clo-viSf  the  founder  of  the  French  monarchy,  unable  to  retain  a 
facred  vafe  taken  by  his  army,  from  being  diftributed  by  lot 
among  the  reft  of  the  plunder,  254,  Ncteviu 

Colleges^  the  hrft  eftabliftiment  of,  in  Europe,   389, 

Ccmtat^  judicial,  the  prohibition  of,  an  improvement  in  the  ad- 
miniflration  of  jailice,  56.  The  foundation  and  univerfality  of 
this  mode  of  trial,  62.  The  pernicious  efFeds  of,  64,  Various 
expedients  for  aboliioing  this  practice,  65.  The  ancient  Svvedifh 
law  of,  for  words  of  reproach,  350.  Pofitive  evidence,  or  points 
cf  proof,  rendered  inciTectual  by  it,  355.  This  mode  of  trial 
aathorized  by  the  ecclefiarticks,  357.  The  laft  inftances  of,  in 
the  hiftories  of  France  and  England,   358. 

Commerce^  the  fpirit  of  crufading  how  far  favourable  to,  at  that  ear- 
ly period,  34.  The  firit  eftablifhment  of  free  corporations,  38, 
Charters  of  community  why  granted  by  Louis  le  Grofs,  39.  The 
like  praiSiice  obtains  all  over  Europe,  40.  The  falutary  effeds 
of  ihefe  inftitutions,  ib.  The  low  Itate  of,  during  the  middle 
ages,  92.  Caufes  contributing  to  its  revival,  93.  Promoted  by 
the  Hanfeatick  league,  95.  Is  cultivated  in  the  Netherlands,  96. 
Is  inij-oduced  into  Eng'and  by  Edward  III.  97.  The  beneficial 
confequences  refuking  from  the  revival  cf,  ib.  The  early  culti- 
vation of,  in  Italy,  399. 
CD?npion  LanVi  the  lirit  compilation  of,  made  in  England  by  Lord 

Chief  Jullice  Glanvijie,   382, 
ComffiumiieSf  fee  CbarierSi  Ciiiejj  Commerce,  and  Corporations. 

Comnsr.af 
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ComnenOf  Anne,  her  characJler  of  the  Crufaders,  293, 

Ccfnpafs,  mariner's,  when  invented,  and  its  influence  on  the  exten- 
fion  of  commerce,  9^. 

CompoJitiM  for  perfonal  injuries,  the  motive  for  eftabllfhing,  334, 
The  cuflom  of,  deduced  from  the  pra6lice  of  the  ancient  Ger- 
mans, 359. 

Compurgators,  introduced  as  evidence  in  the  jurifprudence  of  the 
middle  ages,  58. 

Condottieri,  in  the  Italian  policy,   what,   160. 

Conrad,  count  of  Franconia,  how  he  obtained  eledlion  to  the  Em- 
pire, 207. 

Conradin,  the  lafl  rightful  heir  to  the  crown  of  Naples  of  the  houfe 
of  Swabia,  his  unhappy  fate,   166. 

Conftance,  treaty  of,  between  the  Emperor  Frederick  BarbaroiTa, 
and  the  free  cities  of  Italy,   300, 

Conjiantinople,  its  flourifhing  ftate  at  the  time  of  the  Crufades,  30, 
When  firft  taken  by  the  Turks,  223.  The  Crufaders  how  look- 
ed upon  there,  293.  The  account  given  of  this  city  by  the  La- 
tin Writers,  294. 

Conjiitutions,  popular,  how  formed,  42. 

Cordova,  Gonfalvo  de,  fecures  the  crown  of  Naples  to  Ferdinand 
of  Aragon,   168. 

Corporations,  and  bodies  politick,  the  eflablifhments  of,  how  far 
favourable  to  the  improvement  of  manners,  36.  The  privileges 
of,  where  firft  claimed,  38.  Charters  of  community,  why 
granted  by  Louis  le  Grofs  in  France,  39.  The  inftitution  of, 
•'obtains  all  over  Europe,  40.     Their  efFedls,  ib. 

Cortes  of  Aragon,  its  conftitution  and  privileges,   180,  417. 

.  of  Caftile,  a  hiirory  of,  and  an  account  of  its  conftitution  and 

privileges,  \9>\.  The  vigilance  with  which  it  guarded  its  pri- 
vileges againft  the  encroachments  of  the  regal  power,   185. 

Crufades,  the  firft  motives  of  undertaking,  26.  The  enthufiaftick 
zeal  with  which  they  were  undertaken,  27.  Firft  promoted  by 
Peter  the  hermit,  28.  The  fuccefs  of  them,  29.  The  confe- 
quences  refulting  from  them,  30.  Their  effects  on  manners,  ib. 
On  property,  31.  How  advantageous  to  the  enlargement  of  the 
regal  power  of  the  European  princes,  32.  The  commercial  ef- 
feds  of,  34,  93.  The  univerfal  frenzy  for  engaging  in  thefe  ex- 
peditions accounted  for,  285,  Note  xiii.  The  privileges  granted 
to  thofe  who  engaged  in  them,  287.  Stephen  earl  of  Chartres 
and  Blois,  his  account  of  them,  289.  The  expence  of  conduc- 
ing them,  how  raifed,  290.  Charafter  given  of  the  Crufaders 
by  the  Greek  writers,  293. 

D 
Debt,  the  firft  hint  of  attaching  moveables  for  the  recovery  of,  de- 
rived from  the  csnon  law,  380. 

1  i  3  Debtors,^ 


INDEX    TO    THE 

Dehtorsy  how  confidered   in  the  rude  and  fimple  Hate  of  fociety, 

/)/>// of  German V,  fome  account  cf,  463, 

DoSlors  in  the  different  facuiiies,  dilpute  precedence  with  knights, 

390- 

E 

£<:J^^//W jurifprnder.ee,  more  perfeft  in  its  plan  than  the  civil 
court.-  or  the  middle  age?,  '6. 

Ecclejia^  icks..  when,  and  by  what  degrees  rhey  claimed  exemption 
irom  civil  jurifaiilion,  376.  Mil  tary  talents  cultivated  and  ex- 
ercif  d  by  th-.fe  of  :he  ^•  ddle  ages,   384. 

Ed^vard  \\\.  of  Enaland,  his  endeavours  to  introduce  commerce 
into  his  ki   gdom.  96. 

Eledors  of  Germany,   the  rife  of  their  privileges.   219. 

Eloy  3t.  his  definition  or  dcicripuou  of  a  good  Chriftian,  283, 
Note  xi. 

Emperors  of  Germany,  an  inquiry  into  their  power,  jurifdiflion, 
and  revenue,  4-5,  Note  xlii.  The  ancient  mode  of  eleding 
them,   459' 

England  a  famm^ry  view  of  the  contefts  between,  and  France, 
IC5.  The  co'iiequences  of  its  lofing  its  continental  pofTeffions, 
108.  The  power  of  the  crown,  how  extended,  I  22.  See  Hen^ 
VI r.  Why  (o  many  marks  of  Saxon  ufages  and  language,  in 
comparifon  with  thofe  of  the  Normans,  to  be  found  in,  236, 
Note  w.  When  corporations  began  to  be  eflablifhed  in,  316, 
Inftancei-of  the  long  continuance  of  perfonal  fervitude  there,  327. 
Inquiry  into  the  Saxon  laws  for  putting  an  end  to  private  war^, 
340.  The  caufus  of  the  fpeedy  declme  of  private  wars  there, 
propofed  to  the  refearches  of  Antiqu.rian^,  344.  The  laft  in* 
ftances  of  judicial  combat  recorded  in  the  hiftory  of,  358,  The 
territorial  jurifdiftion  oF  the  barons  how  abolifhed,  374.  Caufe 
of  the  flow  progrefs  of  commece  there,  406,  The  firll  com- 
mercial treaty  entered  into  by,  4C8, 

Evidence,  the  imperfecl  nature  of  that  admitted  in  law  proceedings 
during  the  midJle  a^es,  57.  Rendered  inefFcdual  by  the  judi- 
cial combat,   35  jj. 

Europe^  the  alterations  in,  by  the  conquers  of  the  Romans,  2. 
The  improvements  the  nations  of,  received  in  exchange  for  their 
jibcrties,  ib.  its  difadvaitages  under  this  change  of  circum- 
iiances,  3.  Inquiry  into  tht  fuppofed  populoulnefs  of  the  ancient 
northern  nations,  5.  The  favage  defolations  exetcifed  by  the 
Goihs,  Vandal,  and  Huns,  11.  The  univerfal  change  occa- 
fioned  by  their  irruptions  and  conqueft  ,  12.  The  firli  rudiments 
of  the  p^efent  policy  of,  t»  be  deduced  from  this  period,  13, 
Oiigin  of  the  feudal  fyftem,  ij.  See  Feudal  Syjiem.  The  ge- 
neral barbaiifm  introduced  with  this  policy,  21.  At  what  tmie 
-  '  government 
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government  and  manners  began  to  improve,  25.  The  caufes  and 
events  which  cmtributed   to   this  improvement,   26.     See  Cru- 
JadeSy  Corporations,  People,     The  miferies  occalioned  by  private 
wars  in,    53.      Methods  tal^en    to   fupprefs  them,   54,     Judicial 
combats  prohibited,  56,     The  deteds  of  judicial  proceedings  in 
the   middle   ages,   57.     The  influence  of  fuperftition   in   thefe 
procecfdings,   ^q^     The  origin  of  the  independent  territorial  ja- 
rifdiclions  of  the  barons  67.     The  bad  confequences  of  their  ju- 
dicial power,  68.     The  fleps  taken  by  princes  to  ab  lifh  their 
courts,  71.     An  inquiry  into  the  canon  law,  74.    Revivdl  of  the 
Roman  law,  79.     Iifi^e6ls  of  the  fpirit  of  chivaVy,   82.     How 
improved  bv  the  progrefs  of  fcience  and  cultivation  of  literature, 
86.     Ciriitianity  corrupted  when  firft  received  in,   S8.     Scho- 
laftick  theology  the  firft  objei^l  of  learning  in,  89.     Low  flate  of 
commerce  in,  during  the  middle  ages,  92.     Commerce  revives 
in  Italy,  94.    Is  promoted  by  the  Hanfeacick  league,  95,    Is  cul- 
tivated in  the  Netherlands,  96.     The  efFe6ls  of  the  progrefs  of 
commerce,  on  the  poliihing  of  manners,  97.     The  efle^ts  of  the 
marriage  of  the  heirefs  of  Burgundy  with  the  archduke  Maximi- 
lian, on   the  ftate  of,   128,     By  what  means  Handing  forces  be- 
came general  in,   134.     Confequences  of  the  league  of  Cambray 
to,   140.   A  view  of  the  political  conrtitucion  of  the  feveral  flares 
of,  at  the  commencement  of  the  fixteenth  century,   146.     Italy, 
148.     The  papacy,   149.  Venice,   159.  Florence,  163    Naples, 
164.      Milan,   168.      Spain,   172.      France,   197.     Germany, 
206.     Turkey,  223.     Inrtances  of  the  fmall  intercourfe  among 
nations  in  the  middle  ages,  392, 

F 

Feodum,  the  etymology  of  that  word,  271, 

Ferdinand,  King  of  Aragon,  unites  the  Spanifh  monarchy,  by  his 
marriage  ;vith  Ifabella  of  Callile,  '175,  His  (chemes  to  exalt  the 
regal  power,  190,  Refumes  former  grants  of  land  from  his  ba- 
rons, 191.  Unites  to  the  crown  the  grand  mafterfhips  of  the 
three  military  orders,  192.  Why  he  patronized  the  aiTociation 
called  the  Holy  Brotherhood^  againft  the  barons,    195. 

Feudal  (y\\Qm,  tne  origin  of,  deduced,  15.  The  primary  objedt  of 
this  policy,  16,  Its  deficiencies  for  interior  government,  17, 
Tenures  of  land,  how  elUblifhed  under,  ib.  The  rife  of  intelline 
difcords  among  the  barons  under,  18.  The  fervile  ftate  of  the 
people,  19.  The  weak  authority  of  the  King,  ib.  Its  influence 
on  the  external  operations  of  war,  20.  The  general  extindtion 
of  all  arts  and  iciences  efFecled  by,  21,  Its  operation  on  reli- 
gion, 22.  Its  influence  on  the  charafter  of  the  human  mind, 
23.  At  what  time  government  and  manners  bee^an  to  be  im- 
proved, 24,  The  caufes  and  events  which  contributed  to  this 
improvement,  25.     See  Cru/ades,     The  ancient  Hate  of  cities 

1  i  4  under. 
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under,  36,  The  frame  of  national  councils  under  this  polices 
43.  How  altered  by  the  progrefs  of  civil  liberty,  44.  An  in- 
quiry into  the  adminiltration  of  juftice  under,  49.  Private  warj 
51.  Judicial  combat,  57,  The  independent  jurifdiflicns  of  the 
barons,  68.  The  diftin6\ion  between  freemen  and  vafTals  un- 
der, 258.     How  ftrangers  were  confidered  and  treated    under, 

395' 

liefs,  under  the  feudal  fyilem,  a  hiiiory  of,  260.  When  they  be- 
came hereditary,  263, 

Fitzjiephens^  obfervations  on  his  account  of  the  Hate  of  London,  at 
the  time  of  Henry  11.   317, 

Flanders,      See  Netherlands. 

Florence,  a  view  of  the  conllitution  of,  at  the  commencement  of 
the  fixteenth  century,  163.  The  influence  acquired  by  Cofmo 
di  Medici  in,  ih, 

France^  by  what  means  the  towns  in,  firft  obtained  charters  cf  com- 
jnunity,   39.     Ordinances  cf  Louis  X.  and  his  brother  Philip  ia 
favour  of  civil  liberty,  48.     Methods  employed  to  fupprefs  pri^ 
vate  wars,   54.     St.   Louis  attempts   ro  difcountenance  judicial 
combat,  65.     A   view  cf  the  contefts  between,  and  England, 
jc6.      The  confequences   of  its   recovering   its    provinces  from 
England,   108.     The   monarchy  of,  how   ftrcngthened   by   this 
event,    lie.     The  rife  of  fianding   forces  in,   ni.     The  regal 
prerogative  llrengthened  by  this  meafurf,  113.     1  he  extenfion  of 
the  regal  prerogative  vigorouHy   puifaed  by  Louis  XL  116.     See 
Ijouis  XL     The  effefls  of  the  invaiion  of  Laly  by  Chailes  VllI, 
129,     See  C^^r/ifj- VllL     IS aticnai  infantry  eitablilbed  in,   138. 
League  of  Cambray  formed  againil  the  Venetians,  141.    Battle  of 
Ghiarradadda,  142.     An  ir.quiry  into  its  ancient  government  and 
laws,   197.     The  povvtr  cf  the  general  aiTemb'ies  under  the  iirft 
race  of  Kings,  ib.     Under  the  fecond  and  third,   198.     The 
regal  povver  confined  to  the  King's  own  domains,    199.     When 
the  general  aflembiy  cr   fiates  general   loll  their  legiHative  au- 
thority, ib.     When  the   Kings   tegan  to  aflert  their  legiflative 
povver,   2C I.     When  the  gcvernm^ent  of,  became  purely  monar- 
chical, 2C2.     The  regal   power   neverthelefs   reilrained  by  the 
privileges  cf  the  nobihcy,  ib.     An   inquiry  in:o  the  jurifdiflion 
of  its  parliament?,  particularly   that  of  Paris,  204.     How   the 
aUodial   property  of  land   there   was   altered  iiito  feudal,   267. 
The  progrefs  of  libejty  in  that  kingdom  traced,  31S.     Notex'ix, 
The  attempts   to  citablifli  liberty  there  unfucceriful,  32c,     The 
)a(c  inftance  cf  judicial  com'oac  lecorded  in  the  hiiloiy  cf,   35S. 
The    prefent    government   of,    coaipared   v^iJi   that   of  antienc 
Gaul,  43c.     Note  xxxviii.     The  flates-general,  when  firil  af- 
fembled,  447. 
Francis  I,  of"  h'tance,  hi.  charafler  influenced  by  the  fpirit  of  chl- 
'   va.rVj  85.     is  emulate i  by  the  Emperor  Charles  V.  ^6. 

Frederick 
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Frederick  Baibarofia^  Emperor,  the  free  cities  of  Ttsly  unite  againfl 
him,  300.  Treaty  oF  Conllance  with  them,  ib.  Was  the  firft 
who  granted  privileges  to  the  cities  in  Germany,  313, 

Treduin^  in  the  ancient  German  ufages  explained,   361. 

Freemen,  how  diftinguiflied  from  vafTais,  under  the  feudal  policy, 
25^8,  27 q.  Why  often  induced  to  furrender  their  freedom,  and 
become  flaves,  277. 

fulchertm  Carnotenfis,  his  charafter  of  the  city  of  Conllantinople, 
294. 

G 

Gaul,  how  allodial  property  of  land  was  changed  into  feudal 
there,  267.  The  government  of,  compared  with  that  of  mo- 
dern France,  430,  Note  xxxviii.  The  fmall  authority  the 
Kings  of,  enjoyed  over  their  armies  illuftrated  in  an  anecdote 
of  Clotaire  1.  431.  Account  of  the  popular  afiemblies  of,  432, 
The  falic  laws  how  enacted,  434.  Were  not  fubjeft  to  taxation, 
435.     See  France. 

Geoffrey  de  Vilkhardouin^  his  account  of  the  magnificence  of  Con- 
Itantinople  at  the  time  when  taken  by  the  Cruiaders,   295. 

Germans,  ancient,  an  account  of  their  ufages  and  way  of  life,  247, 
Their  methvod  of  engaging  in  war,  ib,  A  comparifoa  between 
them  ard  the  North  American  Indians,  250.  Why  they  had  no 
cities,  312,  Note  y.v\\.  The  prafiice  of  compounding  for  per- 
fonal  injuries  by  tines,  deduced  from  their  ufages,   360. 

Germany y  little  intereiled  in  foreign  concerns  at  the  beginning  of  the 
fifteenth  century,  107,  National  infantry  eftabliihed  in,  137, 
State  of  under  Charlemagne  and  his  defcendants,  206.  Conrad, 
count  of  Franconia,  chofen  Emperor,  207.  His  fucceffors  in  the 
Imperial  dignity,  ib.  How  the  nobility  of,  acquired  independ- 
ent fovereign  authority,  208,  The  fatal  effefts  of  aggrandizing 
the  clergy  in,  209.  The  conteils  between  the  Emperor  Henry 
IV.  and  Pope  Gregory  VII.  210,  Rife  of  the  factions  of  Guelfs 
2nd  Ghibeiines,  211.  Decline  of  the  Imperial  authority,  ib. 
The  houfe  of  Aullria,  by  whom  founded,  212.  A  total  change 
in  the  political  conllitution  of  the  Empire,  ib.  The  ftate  of 
anarchy  in  which  it  continued  to  the  time  of  Maximilian  the  im- 
mediate predecefTor  of  Charles  V.  213.  Divided  into  circles, 
214.  The  Imperial  chamber  inllituted, /^.  The  Aulic  coun- 
cil reformed,  215.  A  view  of  its  political  conllitution  at  the 
comnr.encement  of  the  enfuing  hiftory,  ib.  Its  defeds  pointed 
out,  216.  The  Imperial  dignity  and  power  compared,  217, 
E'ediion  of  the  Emperors,  219.  The  repugnant  forms  of  civil 
policy  in  the  feveral  btates  of,  220.  .The  oppofition  between 
the  fecuiar  and  ecclefiaftical  members  of,  221,  The  united  body 
hence  incapable  ofading  with  vigour,  222.  When  cities  firft 
began  to  be  built  in,  311,  Note  xvii.     When  the  cities  of,  firft 

acquired 
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acquired  municipal  privileges,  513,  The  artizans  of,  when  in» 
franchifed,  314.  Immediate  z\\\t%  in  the  German  jurifprudence, 
what,  315.  The  grt-i.t  caiamicies  occafioned  there  by  private 
war-,  346.  Origin  of  the  league  of  the  Rhine,  347.  When 
private  wars  were  finally  abohOied  there,  ib.  Inquiiy  into  the 
power,  jui'fdidion,  and  revenue  of  its  Emperors,  4^3,  Note 
xlii.  i  he  ancient  mode  of  eleding  the  Emperors,  459.  Ac- 
,count  oi  the  diet':,  463. 
Ghibelines,      See  Guelfs. 

Gbiarradadda,  the  battle  of,  fatal  to  the  Venetians,    142. 
GUn-viile,  Lord  Chief  Jullice,  the  firlt  who  compiled  a  body  of 

common  law,  in  all  Europe,   3 82, 
Gothst  Vandals,  and  Hun5,   over-run  the  Roman  empire,   and  pre- 
cipitate its  downfal,  4,     The  liate  of  the  countries  from  whence 
they  iffued,   5.     The  motives  of  their  fiifl  excurfions  6.     How 
they  came  to  fettle  in  the  countries  they  conquered,  7,     A  com- 
parifon  drawn  between  them  and  the  Romans,  at  the  period  of 
their  irruptions,  8,  l^ feq.     Compared  with   ihe  native  Ameri- 
cans, 1  o.     The  defolations  they  occaiioned  in  Europe,  1 1,     The 
univerfal  change  made  by  them  in  the  ftate  of  Europe,  12.     The 
principles  on  which  they  made  their  fettlements,  14.     Origin  of 
the  feudal  fyftem,    iq.     See  Feudal  Syftem^     An  inquiry  into  the 
gdminiftracion  of  julhce  among,  50,     Their  private   wars,  51. 
Deftroy   the   monuments  of  the  Roman  arts,   87.     Their  con- 
tempt of  the  Roman",  and  hatred  of  their  arts,  234,  Note  W, 
Their  averfion  to  literature,  ih.     No  authentic  account  of  their 
origin,  or  ancient  hiliory  exifiing,  23^. 
Go'vernment,  how  limited  by  the  feudal  policy,   18.     The  effef^s  of 
the  Crulades  on,  33.     How  afFeded  by  the  infranchifement  of 
cities,    41.     Leoiilative   affemblies    how    formed,    43.     Private 
wars  deftruiftive  to  the  aurhority  of,   54.      Methods  employed  to 
aholifh  this  hoftiie  modeofredreffing  injuries,  55.     How  affefted 
by  the  fapreme  independent  jurifdiclions  of  the  barons,  68.     The 
Heps  towards  abolilhing  them,  71.     The  origin  and  growth  of 
royal  Courts  of  Juiice,  73,     How  influenced  by  the  revival  of 
fcience  and  literature,   9F,      A  view  of,  at  the  beginning  of  the 
fifteenth  century,    100.     The  power   of  Monarchs  then  very  li- 
.    mited,    101.     Their  revenues  fma!l,  ib.     Their  armies  unfit  for 
conqued,    10?.     The  Princes  hence  incapable  of  extenfive  plans 
of  operation,  104.     The  kmgdoms   very  little  connefled   with 
each  o;her,  105.     How  the  efforts  of,   from  this  period  became 
more  powerful  and  extenfive,  108,     The  confequences  of  Eng- 
land lofing  its  provi  ces  in  France,    109,     The  fchemes  of  Louis 
Xr.  of  Fiai.ce  to  ex:end    the  regal  power,   116.     See  Zo«/i  XI, 
The  power  of  the  Englifh  crown  enlarged,  122.     See //<? /?ry  V 1 1 , 
As  alio  that  of  Spain,   123.     How  the  ule  of  Handing  armies  be- 
came general,   134.     A  view  of  the  political  conflitution  of  the 
•  feveral 
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feveral  ftates  of  Europe,  at  the  commencement  of  the  fixtecnth 
century,  148.  In  what  refpefls  the  charters  of  communities 
granted  by  the  Kings  of  France,  tended  to  introduce  a  regular 
form  of,   303. 

Greece^  the  breeding  of  filk-worms,  when  introduced  there,  /^.oo, 

Greek  Emperors,  their  magnificence  at  Conllantinople,  293. 

Gregory  of  Tours,   remarks  on  the  ftate  of  Europe  during  the  period 
of  which  he  wrote  the  hiftory,   24. 

■  the  Great,  Pope,  his  leafon  for  granting  liberty  to  his 

flaves,  322. 

VII.  Pope,  the  foundation  of  his  corteHs  with  Henry  IV, 


Emperor  of  Germany,   210.     The  mean  fubmifiion  he  extorted 

from  Henry,  211.     His  own  account  of  this  affair,  454. 
Guelfs.  and  Ghibelines,  rife  of  thofe  fadlions  in  Germany,  211, 
Guicciardini^  the   hiftoriar,  inftance  of  his  foperltitious  reverence 

foi  Pope  Clement  VII.    159,  Note. 
Guatherus,  a  Monk,   his  charadter  of  Conllantinople,  at  the  time 

when  taken  by  the  Crufaders,  394* 

H. 

Hanfeatic  \e2igne,  when  formed,  and  Its  influence  on  the  extenHon 
of  commerce,  95,  406. 

Henry  i  V.  ofCaftile,  fole^nnly  tried  and  depofed  by  an  afTembly  of 
Callilian  nobles,   1 79. 

,.  Emperor  of  Germany,  the  humiliating  fiate  to  which 

he  was  reduced  by  Pope  Gregory  Vil.   21c,  454,  Note  xli, 

■  Vil.  of  England,    his  fituation  at  his  acceilion  to  thecjown, 

122.  Enables  his  barons  to  break  their  entails  and  fell  iheir 
eftates,  ih.  Prohibits  his  barons  keeping  retainers,  ib.  Encou- 
rages aoriculture  and  commerce,  ib, 

Herebannum,  the  natuie  of  this  fine  under  the  feudal  policy,  ex- 
plained,  259. 

Eermandad^   Santa,  account  of  that  inlHtiition,   430. 

Hijiory,   the  moft  calamitous  period  of,  pointed  our,    ir. 

Holy  Brotherhood,  an  afTociation  in  Spain  uader  that  name,  on 
what  occafion  formed,    195. 

«= Land,   the  original    inducements  of  the  Chriftians  to  refcue 

it  from  the  hands  of  the  Infidels,  26.  See  Cru/ades,  and  Peter 
the  Hermit* 

Honour,  pcin's  of  the  ancient  Swedifh  law  fur  determining,  350, 

Hojpttality,  enforced  by  flatutes  during  the  middles  ages,   393. 

Huns^  inltance  of  their  enthufiaftick  palfion  for  war,  235,  Note'X'i, 
Some  account  of  their  policy  and  manners,  240,  247.  See 
Goths, 


yanizaries. 
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I 

yanizariesy  origin,  and  formk^able  nature  of  thofe  troops,  226. 

//«/>£/-/■«/ chamber  of  Germany,  inltituted,  214,  The  occafion  of 
its  inRiruti.  n,  42^. 

Indians,  North  American,  a  comparifon  drawn  between  theni  and 
thr  aicimt  German?,   250.    . 

Jndujlry,  the  fpirit  of,  how  excited  by  the  infranchifements  of  ci- 
tie  ,  41. 

infantry  the  advantages  of,  beyond  cavalry,  taught  to  the  reft  of 
JLurope  by  the  Swi's,  137.  National  bodies  of,  eflabliflied  in 
Germany,  ih.     in  France  and  Spain,  ib. 

Inheritance,  and  right  of  repref.ntation,  between  orphan  grand- 
fons  and  their  uncle?,  how  decided  in  the  tenth  century,   352, 

Jiiiereji  of  money,  the  neceffiiy  of  admitting,  in  a  commercial  view, 
402.  PrepoHeroufly  condemned  by  the  churchmen  of  the  middle 
a^es,  ih  Tie  caufe  hence,  of  the  exorbitant  exad^ions  of  the 
Lcmbird  binkers,  ia, 

JiaJy,  when  the  cities  of,  began  to  form  themfelves  into  bodies  poli- 
tick, 38.  Commerce  fiilt  improved  there,  and  the  reafc-ns  of  it, 
93,  Ihe  Kvolutions  in  Europe  occafioned  by  the  invahon  of, 
by  Chniles  VIK.  of  France,  129.  The  ftate  of,  at  the  time  of 
this  irivalion,  130.  The  rapid  fuccefs  of  Charles,  132.  A 
combination  of  the  States  of,  diives  Charles  out  of,  and  gives 
birth  to  the  balance  of  power  in  Europe,  133.  The  political 
fituadcn  of,  at  the  commencement  of  the  fixteenth  century,  148. 
The  papacy,  149.  Venice,  1^9,  Florence,  163.  Naples, 
164.  Milan,  168.  Evidences  of  the  defolation  made  there  by 
the  noithe.n  invaders  of  the  Ronan  Empire,  242.  How  the 
cities  of,  oblained  th^'ir  municipal  privileges,  296,  Note  xv. 
"State  of  under  Frederick  J,  297.  Treaty  of  Ccniiance  be- 
tween the  htQ  cities  ^f,  and  the  Emperor  Frederick  Barbarofla, 
300. 

^udginent  of  God,  modes  of  acquittal  by,  in  the  law  proceedings 

during  the  middb;  ages,   59,   348,   Note  xxii. 
'Judicium  Crucis,  method  of  trial  by,   348. 

juliui  II.  Pope,  forms  a  confederacy  againft  the  Venetians  at  Cam- 
bray,  ui.  Seizes  part  of  the  Venetian  teritories,  142.  The 
confederacy   diflblved,  ib.     Turns  his   fchtmes   aoainlt  France, 

'JuriJ'prudence,  ecclefiai^'.cal,  more  perfect  ;n  its  plin  than  the  civil 

ccurts  ol  the  micd'.e  age^  55.  See  La<vj. 
yujiice,  an  inquiry  into  the  adminiliration  of  unJer  the  feudal 
*  policy,  50,  The  licps  toward  the  improvement  of,  as  civii  li- 
berty advanced,  51.  Redref^  ciiiefly  purfued  by  private  wars, 
52.  Methods  taken  t*.-  fuppre^s  private  v-'ars,  54.  Judicial 
combats  prohibit'. d,  56.  The  defeats  of  judicial  proceed- 
ings in   the  middle  ages,  ib»      Compurgator^,    the   nature  of 

th&t 
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that  kind  cf  evidence,  58.  Methods  of  trial  by  crdeal,  or  ac- 
quittal by  Judgment  of  God,  ^9,  Origin  of  the  fupreme  inde- 
pendent jurifdidions  of  the  ft'udal  barons,  68.  The  extent  and 
bad  effejSis  of  their  privileges,  69.  The  Heps  taken  by  monarchs 
to  reduce  the  barons  courts,  71,  The  growth  of  royal  courts  of 
juftjce,  72.  Inquiry  into  the  canon  law,  74,  How  improved 
by  the  revival  of  the  Roman  law,  78.  When  the  adminillratioa 
of,  became  a  dillinfl  profeffion,  8!. 
J'ujiizay  or  fupreme  judge  of  Aragon,  his  office  and  privileges, 
181.  An  inquiry  by  whom  this  ofHcer  was  ele(fled,  409.  Who 
was  eligible  to  this  office,  410.  Nature  of  the  tribunal  appoint- 
ed to  controul  his  adminiilration,  412.  Inftancc  of  his  extenlive 
power,  ib, 

K 

King,  his  power  how  circumfcribed  by  the  barons,  under  the  fea- 
dal  fyftem,  19.  By  what  means  the  Crufades  tended  to  enlarge 
the  regal  authority,  33. 

Koran,  its  influence  in  checking  the  Sultans  of  th&  Ottoman  em- 
pire, 2^26. 

L 

Lajidy  how  held  at  the  eilablilhment  of  the  feudal  fyflem,  17.  See 
Feudal  fyjl  em. 

.  the  property  of.  how  considered  by  the  ancient  barbarous 

'  nations,  255,  i\W  viii.  Allodial  pofTc  ffion  of,  explained,  256, 
The  proprietors  how  fubjecled  to  military  fervice,  257.  Allodial 
and  beneiicia'-y  poirefTion  dillinouilhed,  258,  Allodial  property 
why  generally  converted  into  feudal,  266. 

Xflw,  when  the  fludy  of  it  became  a  diftind  employment,  8r. 

* Canon,  an  inquiry  into,  74.  The  maxims  of,  more  equi- 
table than  the  civil  courts  of  the  middle  ages,  76.  When  firfl 
compiled,  379. 

—  Roman,  how  it  funk  into  oblivion,  "^^^  Circumftances 
which  favoured  the  revival  of  it,  79.  Its  eittds  in  improving 
the  adminiilration  of  juflice,  ib.  Its  rapid  progrefs  over  Eu- 
rope, 381,  Note  XXV. 

Lanvburro-ws,  in  the  Scottifh  law,  explained,   304. 

Liberty,  civil,  the  rife  and  progrefs  of,  traced,  38.  How  favoured 
by  the  ordinances  of  Louii  X,  of  France,  and  his  bro  her  Philip, 
48,  The  fpirit  of,  how  excited  in  France,  317,  Note  xix. 
The  particulars  included  in  the  charters  of,  granted  to  hufl:and* 
men,  1^21,  Notexx,  The  influence  of  the  Chriftian  re  igion  in 
extending,  322.     The  feveral  opportunities  of  obtaining,  336. 

LimogeSf    couiicil  cf,    its  endeavours  to   extinguifh  private   wars. 

Literature^ 
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Literature^  the  cultivation  of,   greatly  inftrumental  in  civilizing  tfie 

nations  of  Europe,   86»     Why  the  firft  efforts  of,  ill  directed ,   87, 

The  good  effects  neverthelefs  of  the  fpirit  of  inquiry  exerted,  89. 

How  checked  in  its  progrefs,  90.     Its  influence  on  manners  and 

government,  9J, 
Liturgy^  the  preference  between  the  Mufarabic  and  Romiih,  how 

afcertnined  in  Spain,  353. 
Lcmhardsy  the  hrli  bankers  in  Europe,  401.     The  motive  of  their 

exacting  exorbitant  intereft,  402. 
London^  its  flouriihing  ftate  at  the  time  of  Henry  II,    317. 
Lcuis  ieGro^^,  of  France*  his  inducement  to  grant   privileges   to 

towns  within  his  own  domains,  39.     See  Charters. 
m.  St.   the  great  attention   he   paid  to   the  adminilliation  of 

juftice,  in  appeals  which  came  before  him,  371, 

X.  of  France,  his   ordinances  in  favour  of  civil  liberty. 


48. 

XI.  of  France,  his  charadler,   116.     His  fchemes  for  de- 


prelling  the  nobility,  ilf.  Sows  divifions  among  them,  118. 
IncreaTes  the  Handing  forces,  /^.  Enlarges  the  revenues  of  the 
cr  vvn,  119.  His  addrefs  in  over-ruling  the  affembly  of  ftates, 
ilr.  Extends  the  bounds  of  the  French  monarchy,  i  20.  The 
aciivicy  of  his  external  operations,  12 1.  His  treacherous  bafe- 
nefs  toward  the  heirefs  of  Burgundy,  126,  127.  The  eifeds  of 
his  condu(ft,    128, 

— — Xlf.  his  hcflration  in  carrying  on  war  againfl  ihe  Pope, 

159,  Note.  AiTeris  his  right  to  the  dutchy  of  Milan,  and  retains 
Ludovicc  Sforzain  prifon,   171. 

M 

Manfred,  his  ilruggies  for  the  crown  of  Naple?,   165. 

MLmkind^  the  molt  calamitous  period  in  the  hiftory  of,  pointed 
out,    il. 

Manners^  the  barbarity  of,  under  the  feudal  eftablifhments,  after 
the  ovcithiow  of  the  Roman  empire,  21.  When  they  began  to 
improve,  24.  Eiieifts  of  the  Crufades  on,  50.  How  improved 
by  tlie  infranchiien/cnts  of  cirles,  42.  How  improved  by  the 
ercdlion  of  royal  courts  of  jurtice,  in  oppofition  to  the  barons 
courts,  73.  Kfrcds  of  the  revival  of  the  Roman  law./  on,  78. 
The  beneficial  tencercy  of  the  Ipirit  of  chivalry  on,  82,  How 
influenced  by  the  progrefs  of  fcience,  86,  91.  How  polifl'ied  by 
the  revival  of  commerce,  97. 

MamimrJ/Jotij  particulars  included  in  the  charters  of,  granted  to 
hiillaridnun  or  flaves,    321,     Note  xx.     The  form  of,   323. 

Maximilian^  archduke  of  Auliria,  married  to  Mary  heirefs  of  Bur- 
gundy, 12S.  Tne  iiifiueticc  cf  this  match  on  the  Hate  of  Eu- 
rope, ib, 

Maximilian^ 


i 
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Maximilian,  Emperor,  inllitutes  the  Imperial  chamber,  214.     Re- 
forms the  Aulielc  council,  ih. 
"     Medici,  Cofmo  di,  the  iiril  of  the  name,  the  influence  he  acquired 
in  Florence,    163. 

Milan,  the  rtate  of  the  dutchy  of,  at  the  commencement  of  the  fif- 
teenth century,  168.  Rife  and  progrefs  of  the  aifputes  con- 
cerning the  fucceffion  to,    169. 

Mind,  the  human,  a  view  of,  under  the  firft  eflablifhment  of  the 
feudal  policy  in  Europe,  24.  The  sera  of  its  uitima-^e  depref- 
fion,  and  commencement  of  its  improvement,  ih,  Tlie  pro- 
grefs of  its  operations,  before  the  full  exertion  of  it,  87. 

Minijieriaks,  a  clafs  of  the  Oblati,  or  voluntary  flaves,  the  pious 
motives  of  the  obligations  they  entered  into,  326. 

Mean,  make  a  conqueft  of  Spain,  173.  By  what  means  weakened 
during  their  eftabl  Ihment  there,  174.  Remarks  on  their  con- 
dudl  in  Spain,   176, 

Municipal  privileges,  how  obtained  by  the  cities  of  Italy,  296, 
Nois  XV.  Secured  to  them  by  the  treaty  of  Conliance,  302, 
Tfte  favourite  ilate  of,  under  the  Roman  government,  311. 

N 

Naples,  a  view  of  the  conllitution  of  that  kingdom,  at  the  com- 
mencement of  the  lixteenth  century,  164,  The  turbulent  un- 
fettled  ftate  of  that  kingdom,  165.  State  of  the  difputes  con- 
cerning the  fucceffion  oi  the  crown  of,  ih.  The  preteniions  of 
the  French  and  i>pani{h  mor.archb  to  the  crown  of,   167. 

"Narhcnne,  community  of,  preamble  to  the  writ  of  fuiiimons  of 
Philip  the  Long,  to,   318,   Note  \\x. 

Navigation,  proof  of  the  imperkcl  itate  of,  during  the  middle 
aojes,  404. 

Netherlands,  vigorous  profecution  of  the  m.^nufaflures  of  hemp  and 
flax  there,  on  the  revival  of  commerce  in  Europe,  96. 

Normans,  why  fo  few  traces  of  their  ufaj^^es  and  language,  to  be 
found  in  England,  in  comparifon  with  ihofe  of  die  Saxons,  z'36. 
Note  iv. 

O 

Ohlati,  or  voluntary  flaves,  the  clalTes  of,  fpecified,   52^. 

Ordsal,  methods  of  trial  by,  dur.ng  the  middle  ages,  59.  The 
influence  of  fuperftition  in  diiftating  thefe  mean?,  to.  / 

Otto,  Frifingcnfis,  his  account  of  the  (late  cf  Italy  under  Frede- 
rick I.   297. 

Qttoman  empire,  the  origin,  and  defpotick  nature  of,  223.  Be- 
comes  formidable  to  the  Chriltian  powers,  229. 

6  Papacy, 
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Papacy.     See  Popedom, 

Paper,  when  firft  made  of  the  prefent  materials,  282. 

Paris,  an  inquiry  into  the  pre-eminent  juiifdidion  of  its  parliame?/? 
over  the  other  parliaments  of  France,  204,  Its  origin  traced^ 
449.  Note  xl.  The  royal  edicts  regiftered  by,  before  admitted 
to  be  laws,  452. 

Parliaments,  or  legiflative  afTemblier,  how  formed  under  the  feu- 
dal policy,  43.     How  altered   by  tbe  progrefs  of  civil  liberty, 

44-         .  . 

People,  their  wretched  fervile  ftate  under  the  feudal  fyflem,  19,  46* 

Releafed  from  their  flaviih  frate  by  the  infranchifement  of  cities, 
40.  How  they  obtained  a  reprefentaticn  in  national  councils, 
45,  Thofe  who  lived  in  the  country  and  cultivated  the  ground, 
an  inquiry  into  their  condition  under  the  feudal  policy,  272, 
Note  ix. 
Perjta,  murder  in,  how  punifhed  there,  363. 
Peter  the  Hern^ir,  excites  the  European  princes  to  undertake  the 

Holy  War,  24. 
—  iV.  King  of  Aragcn,  defeats  the  leaders  of  the  Aragonefe 

union,  and  deilroys  the  privilege  of  thefe  afiociations,   416. 
Philip  the  Long,  preamble  to  his  writ  of  fummons  to  the  commu- 
nity of  Naibonne,  316,  Note  x\k. 
Philofophy,  cultivated  by  the  Arabians,  when  loil  in  Europe,  ^2y^ 

Note  xxviii.     Its  progrefs  from  them  into  Europe,   388. 
Pilgrimages  to   the   Holy  Land,  when  iiril  undertaken,  26.  .  See 

Crufades,  and  Peter  the  Hermit, 
Placentia,  c©uncil  cf,  the  Holy  war  refolved  on  by,  28,     See  Peter 

the  Hermit,  and  Crufades, 
Plunder,  how   divided  among   the   ancient   rcrthern   nations,   15, 

lilul^.rated  in  an  anecdote  of  Clovis,   254,  Note  vii. 
Popedom,  the  higheft  dignity  in  Europe  at   the  commencement  of 
the  fixteenth  century,   148.     Origin   and  progrefs  of  the  papal 
power,   149.     Tbe  territories  of  the  Popes  unequal  to  the  fup- 
pcrt  of  their  fpiritual  jurifdi-Slion,    i  ^o.     Their  authority  in  their 
own  territories  extremely  limited,  151,     The  check  they  received 
frcm  the  Roman  batons,  1 5  2.     Nicholas  Rienzo  attempts  to  ella- 
blifh  a  democratical  government  in  Rome,  and  to  deftroy  the 
papal  jurifdiction,     153.      The   papal    authority    confiderably 
Hrengthened   by   the  Popes  Alexander  VI.  and  Julius  li.    154. 
See  Julius  II,     The  permanent  nature  of  ecclefiallival  dominion, 
i;5.     The  civil  adminiiiration  of,  not  uriform  or  confiltenr,  ib, 
Rome  the  fchool  of  poliLical  intrigue  during  the  iixieenth  cen- 
tury,   156.     Tlie  advantages  c'erived   from    the  union  of  fpiri- 
lual   and    temporal  authority,    157.       A   view  of  the  co'ntelU 
teiwcen  the  Popes  and  the  Empergrs  of  Gcimany,  210. 

7  ^  Populoufnefs 
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JPopuloufnefs  of  the  anc-ent  northern  nations,  ^n  inquiry  into,   i^, 

Pri/cus,  extraiSl  from  his  account  of  the  Roman  embaffy  to  Attila 
King  of  the  Huns,   235,  Note  iii. 

Procopius,  his  account  of  the  cruel  devaftat'ons  made  by  the  irrup- 
tion of  the  northern  nations,  236,  Note  v.  240,  241. 

Property,  the  pofleffion  of,  how  fecurcd  by  the  French  charters  of 
communities,  305. 

Pro-jcditoriy  in  the  Venetian  policy,  their  office,   160. 

R 

Peligroft,  how  corrupted  by  the  northern  nations  eJlablifhed  In  Eu- 
rope under  the  feudal  policy,  22.  Its  influence  in  freeing  raan^ 
kind  from  the  feudal  fervitude,   322. 

Repkdging,  the  right  of,  in  the  law  of  Scotland,  explained,  267, 

Peproach,  words  of,  the  ancient  Swedifh  law  of  fatisfadlion  for,  350. 

Re'venues^  royal,  very  fmall  under  the  feudal  policy,  102.  ^y 
what  means  increafed,   138. 

Rhine,  origin  and  intention  of  the  league  of,   347. 

Rienz.0,  Nicholas,  endeavours  to  refcue  Rome  from  the  Papal  au- 
thority, and  eftablilh  a  democratical  form  of  government  there. 

Robbers,  the  anathema  pronounced  againftthem  during  the  middle 
ages,  398. 

Rodulph  of  HapiLurgh,  how  he  attained  eledlion  to  the  Empire  of 
Germany,  212. 

Romans,  an  inquiry  into  thofe  advantages  which  enabled  them  to 
conquer  the  reft  of  Europe,  2.  The  improvements  they  com- 
municated in  return  for  their  conquefts,  ibid.  The  difadvantages 
the  provinces  laboured  under,  from  their  dominion,  3.  Their 
Empire  overturned  by  the  irruption  of  the  barbarous  nations,  4. 
The  concurrent  caufes  of  their  ruin,  6.  A  comparifon  drawn  be- 
tween them  and  the  northern  nations,  9,  All  the  civil  arts  efta- 
blifhed  by  them  obliterated,  21.  The  monuments  of  their  arts 
induitrioufly  deftroyed  by  their  barbarous  invaders,  86. 

Rome,  papal.     See  Popedom,  ^ 

Royal  truce,  an  account  of,   339. 

S 

Salic\2i\N9,  the  manner  in  which  they  were  enabled,  432. 

Saxons,  why  fo  many  traces  of  their  laws,  language  and  cuftoms  to 
be  found  in  England,  236,  Note  iv^  Inquiry  into  their  laws 
for  putting  an  end  to  private  war^,   342. 

Science,  the  revival  and  progrefs  of,  how  far  inllrumental  in  civi- 
lizing the  nations  of  Europe,  87.  A  fummary  view  of  the  re- 
vival and  progrefs  of,  in  Europe,   387,  Note  xxviii. 

S/orza,  Francis,  the  foundation  of  his  pretenfions  to  the  dutchy 
of  Milan,  170.     Is  murdered  by  his  uncle  Lud.vico,  ibid 
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Sfcrza^  Ludovico,  his  private  views  in  engaginof  Charles  VJIf, 
cf  France  to  invade  Italy,  129.  See  Charles  VIU.  Murders 
his  nephew  Francis,  and  feizes  Milan,  170.  Is  ftripped  of  his 
dominions  by  Louis  XII.  of  France,  and  dies  in  prifon,  17J, 

Ship-djrecks,  the  right,  lords  of  manors  claim  to,  whence  derived, 

39v 
Silk,  the  rarity  of,  ana  the  liigh  price  it  bore  in  ancient  Rome,  re- 

maiked,   399.     The  breeding  of  filk  v^orms,  when  introduced 

into  Greece,  400. 

Slanes,  letters  of,  in  the  law  of  Scotland,  what,  362. 

Slavesy  under  the  feudal  policy,  their  wretched  ftate,  270.  Oblati, 
or  voluntary  flaves,  the  feveral  clafies  of,   32^. 

Society^  civil,  the  rude  uatc  cf,  under  the  feudal  eftablidiments  af- 
ter the  downfal  cf  the  Roman  Empire,  2 1 .  The  influence  of  the 
Crufades  on,  50.  How  improved  by  the  eftablifhment  of  muni- 
cipal comm.unities,  5^,  The  effefls  the  infranchifements  of  the 
people  had  on,  49.  Private  wars  how  deilrudtive  to,  53,  Thefe 
intclHne  hoUilities,  how  fupprefTed,  54..  The  adminiihration  of 
juftice  improved  by  the  prohibition  of  judicial  combats,  56.  The 
growth  of  royal  courts  of  juftice,  in  oppofition  to  the  barons 
courts,  71.  How  advanced  by  the  revival  of  the  Roman  law, 
78.  The  eiFeds  of  the  fpirit  of  chivalry  in  improving,  82.  The 
revival  of  commerce  and  its  influences,  93. 

Solyman,  Sultan,  his  character,  228, 

Spain^  a  fummary  viev/  of  its  fituaticn,  at  the  commencement  of 
the  fifteenth  century,  86.  The  power  of  the  crown  of,  how  ex- 
tended by  Ferdinand,  123.  National  infantry  eftabliflied  in, 
1 38.  Is  conquered  by  the  Vandals,  172.  and  after  by  the  Moors, 
173.     The  empire  of  the  Moors  in,  how  wealcened,  174.     Rife 

.  of  the  kingdoms  cf  Caftile  and  Aragon,  175.  Their  union  into 
the  SpaniQi  monr.rchy,  ibid.  The  ancient  cuftoms  ftill  retained 
amidii  all  its  revolutions,  ib.  Peculiarities  in  its  conftitution 
and  laws  remarked,  177.  See  Aragon  and  Cajiile.  Various 
caufes  which  contributed  to  limit  the  regal  power  in,  186,  The 
cities  of,  how  they  attained  their  confideration  and  power,  188. 
The  fchemes  of  Ferdinand  and  Ifabella,  to  exalt  the  regal  power, 
191.  The  grand  mafterfliips  of  the  three  orders,  annexed  to  the 
crown,  192.  The  affjciation  of  the  Holy  Brotherhood,  on  what 
occafion  formed,  195.  The  tendency  of  this  aflbciation  to 
abridge  the  territorial  jurifdiftlons  of  the  barons,  ib.  The  cruel 
devaftations  made  by  the  Vandals,  in  the  invafion  of  that  pro- 
vince, 237.  When  the  cities  of,  acquired  municipal  privi- 
leges, 315,  Note  xviii.  The  long  continuance  of  the  praftice 
of  private  wars  there,  344.  The  total  annual  revenue  of  the 
mobility,  in  the  time  of  Charles  V,  422.  An  inquiry  into  the 
origin  of  communities  or  free  cities  in,  423. 
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St.  Ja^o,  the  military  order  of,  when  ^nd  on  what  occaHon  Infll- 

tuied,  425,  Note  xxxvi, 
Standir?^  armies.      See  Ari;iie!. 
States   general   of  France,  caufes  which   rcn-^ered  their  authority 

imperfe'l,    igg.      When  they  loft  their  legiflative  authority,  ib. 

When  fiill  afiembled,  44.7.     'I'he  form  of  proceeding  in  ihem, 

ib. 
Stephen  earl  of  Chartres  and  Elois,  his  accoont  of  the  progrefs  of 

the  Crufaders,   289. 
Stiernhcok,  his  account  of  the  ancient  Svvedifh  law  of  fitisfadion 

for  words  of  reproach,   350. 
Strangers,  in  what  light  confidered,   and    how  treated  during  the 

miciaie  ages,  and  under  the  feudal  policy,   394. 
Sugar-zs^nts,  when  uril  brought  from  Afia  into  Europe,  and  thence 

carried  to  America,  400. 
Sultansj  Turkifh,  their  defpotick  power,  225.     How  neverthelefs 

limited,    226. 
Superjiiiion,  its  influence  in  the  legal  proceedings  during  the  middle 

ages,  60. 
Sucifs,  the  fuperior  difcipline  or  their  troops,  in  the  fifteenth  cen- 
tury,  136.      Teach   other  nations   the  advantages  of  infantry 

over  cavalry,  ih, 

T 

Tacitus,  his  account  of  the  ancient  Germans  compared  with  that 

of  Csfar,   246. 
Tenures:,    feudal,    the    origin  of,    17.       See   Feudal  Syjlem,    and 

Land, 
Theology^  fcholaHick,    the  firft  literary  parfuits  at  the  revival  of 

learning  in  Europe,   88. 
Truce  cf  Godn  an  account  of,   336. 
Turkey,  origin  of,  its  government,  223.     The  defpotick  genius  of 

this  government,   224.       No  hereditary  nobility  in,   ih.     The 

authority  of  the  Sultans,    how  checked,   226.      Origin  of  the 

Janizaries,  ib»     Becomes  formidable   to  the  Chriftian  Princes, 

229. 

V 

Vandals,  their  cruel  devaflations  in  the  invafion  of  Spain,  238, 
The  havock  made  by  them  in  Africa,  239.     See  Goths. 

Vajfals  under  the  feudal  fyllem,  a  view  of  their  flavilh  condition, 
19.  46.  How  they  obtained  infranchifement,  47.  How  an- 
ciently diRinguilhed  from  freemen.  258.  Their  wretched  ftate 
under  their  feudal  mailer?,  270,  Note  ix. 

Venice,  the  long  duration  of  its  civil  conlHtution,  and  its  fllourifhing 

iiate  at  the  time  of  the  league  of  Cambray,  140.     Its  pofTeffions 

difmembered  by  the  confederates,  141.     Diliblves  the  confede- 

z  racy, 
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racy,  142.  Its  rife  and  progrefs,  159.  Defefis  in  Its  confti- 
tution,  160.  The  excellency  of  its  naval  inftitutions,  161. 
Its  extenfive  commerce,   162. 

Vi/conti,  rife  6f  the  family  of,  in  Milan,   169. 

Union  of  the  Aragonele  nobles  to  controul  the  undue  exercife  of 
regal  power,  explained,  414.  This  privilege  abrogated  by  Pe- 
ter IV,  416. 

Uni-verJitieSf  the  firll  eilablifhment  of,  in  Europe,  389. 

W 

War,  a  comparifon  between  the  manner  of  carrying  on,  by  barba- 
rous and  by  civilized  nations,  lo.  How  rendered  feeble  in  its 
operations  by  the  feudal  policy,  19.  The  p'-ofeffion  of  arms, 
the  moil  honourable  in  uncivilized  nations.  So,  1  he  rife  of 
Handing  armies  traced,  110,  By  what  means  ftanding  forces 
became  general,  134.  The  fuperiority  of  infantry  in,  how 
taught,  135. 

Wars,  private,  for  the  redreffing  perfonal  injuries,  under  the  feu- 
dal policy,  an  inquiry  into,  51.  Methods  taken  to.abolilh  this 
hoflile  pradlice,  1J4.  Judicial  combat  prohibited,  56.  Inquiry 
into  the  fources  of  thefe  cuftoms,  328,  Note  xxi.  Who  en:itled 
to  the  privileges  of  exercifing,  329.  On  what  occafions  under- 
taken, 330.  Who  included,  or  bound  to  engage  in  thefe  dif- 
putes,  33I.  Who  excluded  from  undertakin;i,  332.  The  cruel 
manner  of  profecuting  them,  ib,  A  chronological  account  of 
the  expedients  made  ufe  of,  to  fupprefs  them,  333.  Truce  of  God, 
an  account  of,  336.  Brotherhood  of  God,  an  account  ot,  338. 
Royal  trucCi  what,  339.  Saxon  laws  of  England,  for  putting  an 
end  to  them,  342,  The  obftinate  attachment  of  the  Spaniards 
to  this  pra£lice,  344.     The  calamities  occafioned  in  Germany 

by,  346. 

Weljh,  ancient,  ftrangers  killed  with  impunity  by  them,  396. 
Willa,  widow  of  duke  Hugo,  extract  from  her  charter  of  manu- 

miiTion,  granted  to  Cleriza,  one  of  her  Haves,  323. 
Willermus  archbifhop  of  Tyre,  his  account  of  Conllantinople,  293, 
Wittikindui,  abbot,  his  teftimony  in  favour  of  the  judicial  combat, 

357- 
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